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THE NATIONAL INDIAN GAMING COMMISSION 


THURSDAY, APRIL 17, 2008 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:30 a.m. in room 
562, Dirksen Senate Office Building, Hon. Jon Tester, presiding. 

OPENING STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. [Presiding.] I would like to call the Indian Af- 
fairs Committee meeting on the oversight of the National Indian 
Gaming Commission to order. We have a great panel to hear from 
today. The panelists can go ahead and take your respective seats 
now. I have a quick opening statement and then we will get to the 
testimony and the questions and answers shortly thereafter. 

I want to welcome everybody, especially the panelists, to the 
Committee meeting today. I want to thank you for being here to 
visit about the National Indian Gaming Commission’s consultation 
processes. As everybody in this room knows, Indian gaming is a 
dual-edged sword. On one side, the Indian gaming represents the 
most significant economic development system since the treaties 
were made. On the other side, gaming carries the possibility of 
fraud, corruption and abuse. 

To help ensure gaming contributes more positive than negative 
to Indian Country, Congress established the NIGC. According to 
the Indian Gaming Regulatory Act, the NIGC role is to shield 
tribes from organized crime, ensure that Indians are the primary 
beneficiaries of gaming, and ensure gaming is conducted fairly. 

It is undisputed that NIGC is a big job to do. More than 400 
gaming enterprises on 230 reservations in 30 States generated 
about $26 billion in 2006. To complicate matters, each tribe is an 
individual nation with unique goals and needs. The NIGC is a rel- 
atively young entity as far as Government agencies go, and it is 
reasonable to expect a few growing pains along the way. 

We are here today to ensure that the NIGC and Indian gaming 
overall are accomplishing its missions to improve Indian Country 
with meaningful, safe and fair economic development. I have sev- 
eral concerns about the process today and hope this hearing helps 
clarify the issues for everybody here. I want to be sure that the 
NIGC is spending more of its time to ensure Indian Country is suc- 
cessful with gaming, rather than merely building bureaucracy. 

( 1 ) 
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Along those lines, however, I am concerned that this very impor- 
tant job is in the hands of only three people, but right now it is 
in the hands of only two people because one of the positions has 
not been filled and both those people are Republicans. I want to be 
sure that the consultation it does is meaningful. The tribes have 
reported that although the NIGC announces its proposed rules and 
collects comments from the tribes, that the NIGC is merely going 
through more than just the motions. The comments have little in- 
fluence on its decision-making process. Along these lines, I would 
like to get your thoughts about the Rahall bill that is currently be- 
fore the House of Representatives regarding consultation, H.R. 
5608. 

I am also concerned about the recent controversy surrounding 
the proposed Class II regulations. With an estimated $1 billion to 
$2 billion loss at stake in an industry created to provide economic 
benefit to Indian Country, we need to be very, very careful about 
how we proceed. I am particularly concerned because tribes are 
fairly new to the gaming regulations and business enterprise, and 
only giving them one month to analyze the economic impact state- 
ment and no time to analyze the cost-benefit analysis is contrary 
to NIGC’s mission. 

That is why Senator Baucus, my comrade from Montana, and I 
wrote you a letter, Mr. Hogen. In that letter, we had asked you to 
extend that comment period until tribes had an opportunity to ana- 
lyze the important aspects and comment appropriately. It is vital 
for you to understand the impact of this decision will have on In- 
dian Country and avoid losses if at all possible. 

And finally, with all the criticisms we have heard about the 
NIGC, I also want to be sure that gaming operators understand 
that it is not fair to complain about the NIGC process just because 
they don’t happen to agree with the rule or regulation. The NIGC 
has a big and very complicated job to do with limited resources. It 
is important that we all work together. 

So in closing, I want to thank you all for being here today. I look 
forward to this discussion. We are here today to ensure that as we 
grow, we continue to adhere to the goals identified by Congress. 
Working together, we truly can improve Indian Country through 
economic development and gaming can be a contributor. 

I want to welcome the panelists here today. It is great to have 
you. I will introduce you and then we will go in the order of intro- 
duction. 

We have the Honorable Phil Hogen, Chairman of the National 
Indian Gaming Commission right here in Washington, D.C., for- 
merly out of the great State of South Dakota. We have the Honor- 
able Delia Carlyle, Chairwoman of the Arizona Indian Gaming As- 
sociation, Chairwoman of the Ak-Chin Indian Community Council 
of Phoenix, Arizona. We have the Honorable J.R. Mathews, Board 
Member and Vice Chairman of the Quapaw Tribe of Oklahoma, 
Quapaw, Oklahoma. He is accompanied by Mark Van Norman, Ex- 
ecutive Director of the National Indian Gaming Association, Wash- 
ington, D.C. 

We have Brian Patterson, the President of the United South and 
Eastern Tribes of Nashville, Tennessee; and Kurt Luger, Executive 
Director of the Great Plains Indian Gaming Association, Bismarck, 
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North Dakota. And finally, last but certainly not least, we have 
Kathryn R.L. Rand, accompanied by Steven Light, Co-Directors, In- 
stitute for the Study of Tribal Gaming Law and Policy, University 
of North Dakota, Grand Forks, North Dakota. 

Welcome, all. 

We will start with you, Mr. Hogen. 

STATEMENT OF PHILIP N. HOGEN, CHAIRMAN, NATIONAL 
INDIAN GAMING COMMISSION 

Mr. Hogen. Good morning, Senator. Thank you for inviting the 
National Indian Gaming Commission to testify. With me today 
here seated behind me is Norm DeRosier, who is the Vice Chair of 
the Commission, and as you observed, the other member of what 
ordinarily is a three-member commission. 

It is really important and timely that the Senate from time to 
time look at agencies like ours. Getting ready for these hearings is 
kind of like doing my income tax. I don’t look forward to its prepa- 
ration, but once I get done with it, I am really better off because 
I can put things in better perspective and identify some areas 
where I probably could have done things a little better. 

With respect to Indian gaming, I want to say at the outset and 
remind everybody Indian gaming is not a Federal program. Indians 
invented Indian gaming. It has been working great. Our job is to 
be part of the solution, not part of the problem. 

The growth of Indian gaming revenues continues to increase. I 
think with the economy slowing up a little bit, the growth rate 
might slow down a little, but it is getting bigger and it is doing 
great things for meeting Indian needs. 

NIGC’s role, very generally, is to ensure ongoing integrity in this 
industry. We need to do that so the public will perceive that there 
is integrity and they will continue to come to tribal gaming facili- 
ties. We need to do that to make sure that the tribal assets, the 
tribal gaming revenues are protected and go to the right place. 

But most important, in looking at the regulation of Indian gam- 
ing, we need to bear in mind that the tribes do the heavy lifting. 
The tribes are there all day, every day, 24/7, 365 days a year. If 
they fall down on the job, then the thing is going to have trouble. 
Our job is to try and assist them in that regard. 

We do that primarily in three ways. We help to assure the suit- 
ability of the people they hire to run the place. That is, they license 
the tribal gaming employees and we help them going to the FBI 
to check the fingerprint base and so forth do that. We also help 
them assure that the play at the tribal gaming facility, the casino 
or the bingo hall, is fair, fair to the players, fair to the tribal gam- 
ing facility. 

And thirdly, we want to make sure that the dollars that come in 
the door and are eventually supposed to end up in the tribal bank 
account get there, so that the developers and the contractors don’t 
get an unfair share along the way or something doesn’t fall through 
the cracks. So internal controls and various mechanisms permit 
them to do that. 

With respect to our agency, we have our headquarters office here 
in Washington, D.C. We have five regional offices out in the Coun- 
try, so to speak, and one region is served from our D.C. office. We 
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have currently 416 tribal gaming operations out in Indian Country 
operated by 230 tribes. We try to do our job with a staff of 104 staff 
members. 

We have several divisions that we are broken into. We have an 
audit division that, first of all, looks over the audits that are done 
by outside accountants for tribal operations, and then sent to the 
NIGC, and we go out and do audits with respect to the perform- 
ance or the compliance with the tribe’s internal control standards, 
and in the case of Class II gaming, the NIGC internal control 
standards. 

We have a contracts division that reviews and recommends ap- 
proval or disapproval of proposed management contracts the tribes 
enter into with outside developers and so forth. In connection with 
that, they do background investigations of those folks who tribes 
interface with. That contracts division also participates in the back- 
ground investigation role the NIGC plays to support tribal gaming 
commissions as they license their employees. 

And of course, we have an enforcement division. We have inves- 
tigators who look to make sure that the Indian Gaming Regulatory 
Act, the NIGC regulations, the tribe’s gaming ordinance, and the 
tribal-State compact are being complied with. To do this, we need 
some legal advice. We have an office of general counsel. I think we 
have 17 staff within that office. We often get sued for one reason 
or the other. They defend that litigation with the Department of 
Justice, and they advise the rest of the Commission. And then to 
do the job, of course, we have a division of Administration. 

One of the events that was significant in the life of the National 
Indian Gaming Commission was the ruling in what is called the 
CRIT case, Colorado River Indian Tribes case, that challenged 
NIGC’s application of minimum internal control standards to Class 
III or casino gaming. That part of the Indian gaming, the casino 
gaming, represents 90 percent of that $26 billion that is generated, 
but the court decided that we had gone too far as we attempted to 
apply those regulations. So we have necessarily modified what we 
do and how we do it in that connection. 

We still maintain minimum internal control standards, and we 
do that of course because they still apply to Class II gaming. And 
in a number of cases, those MICS have been adopted by tribal- 
State compacts, so they need to stay current with technical ad- 
vances and so forth. 

Recently, a number of tribes have amended their tribal gaming 
ordinances to adopt or incorporate the NIGC MICS with respect to 
Class III gaming and to recognize the NIGC’s role to monitor that 
to take enforcement action if there are violations. 

So while we have changed after the CRIT decision, it hasn’t been 
a drop in the interest in the minimum internal control standards. 
There are a number of tribes, knowing that the CRIT decision took 
that jurisdiction away from us, would like some help and have in- 
vited us to come in, look at their Class III mixed compliance, and 
we are doing that. 

Senator Tester. Chairman Hogen, one thing that I didn’t state, 
and goes to all, we are going to try to limit you to five minutes. 
Your complete testimony will be a part of the record, so continue 
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on and if you can wrap it up in the next two or three minutes, it 
would be much appreciated. 

Mr. Hogen. Okay. 

We are funded not with any taxpayers’ dollars. We are funded 
with fees that we assess on tribal gaming. We recently set the rate 
for that fee, and it will be .057 percent. We reduced the rate from 
what it had been in the prior year, and that will collect about $15.4 
million based on our projections. That is an increase from the pre- 
vious year’s budget. 

In addition to the fees, we also collect money with respect to the 
service we provide on the fingerprints and the management con- 
tractors pay their own way with respect to the background inves- 
tigations they do. 

I know that the Committee is very interested in the consultation 
that NIGC conducts. We have adopted a consultation policy. We at- 
tempt to adhere to that, and we are watching with great interest 
that bill that is in the House that relates to consultation. Consulta- 
tion is a good idea, but I think in terms of current controversy, if 
you will, it is not, in my view, that we haven’t consulted. Rather, 
it is that we haven’t agreed with everything that the tribe has 
asked or suggested of us with respect to the Class II standards. I 
would be happy to respond to questions that might arise in that 
connection. 

So we do have many other areas addressed in our written testi- 
mony, and I would be happy to respond to any questions that you 
or the Committee might have with respect to anything we do. 

Thank you, Senator. 

[The prepared statement of Mr. Hogen follows:] 

Prepared Statement of Philip N. Hogen, Chairman, National Indian Gaming 

Commission 

Good morning Chairman Dorgan and members of the Committee. The National 
Indian Gaming Commission (NIGC) is delighted that the Committee has once again 
chosen to look at the NIGC and the role it plays under the Indian Gaming Regu- 
latory Act (IGRA). As I have testified before, Indian gaming is the greatest engine 
for economic development that Indian country has developed. 

Indian gaming is not a federal program, and its genesis did not occur with the 
enactment of IGRA. Rather, tribes have been gaming since before the inception of 
the Act and in many respects, the structure established by IGRA has fostered the 
growth and development of that industry. IGRA created the NIGC and it is the na- 
tion’s only federal gaming regulatory entity. To put the regulation of tribal gaming 
in proper context, we need to appreciate that the vast majority of the regulation of 
tribal gaming is done by the tribes themselves, with their tribal gaming commis- 
sions and regulatory authorities. In many instances, where tribes conduct Class III 
or casino gaming, state regulators also participate in the process. NIGC has a dis- 
crete role to play in this process and is only one partner in a team of regulators. 

As I have often told this Committee, the growth of revenues generated By tribal 
gaming is large, and getting larger. For individual casinos, however, growth may 
slow and, in some cases, may even diminish. There has been and continues to be 
growth in the industry, which now generates nearly $26 billion of gross gaming rev- 
enues annually, and which represents the second largest component of gaming reve- 
nues generated by the gaming industry in the United States. 

NlGC’s role in the structure established by IGRA is to ensure ongoing integrity 
in the tribal gaming industry by assisting tribes to determine the suitability of those 
whom they approve or license to staff and operate their gaming operations and to 
ensure that the play at the casinos and bingo halls is fair, both to the customer 
players and to the facilities themselves. In addition, NIGC ensures that the reve- 
nues generated by the tribal gaming operations go to the tribal governments and 
are not wrongfully siphoned away or disproportionately paid to those who supply 
and assist tribes as they conduct those operations. 
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As the Committee knows, zero taxpayer’s dollars are provided to NIGC to fund 
its role, but rather the tribes pay their way through fees the Commission assesses 
on the tribes’ gross gaming revenues. The large and growing scope of Indian gaming 
of late has meant that NIGC, too, has grown and is growing to keep pace. The com- 
position and staffing of NIGC is currently as follows: 

Overview of the Commission 

The NIGC is headed by three Commissioners. The Chairman is appointed by the 
President with the advice and consent of the Senate and the other two Commis- 
sioners are appointed by the Secretary of the Interior. One Commissioner position 
is currently vacant. 

Our current structure is comprised of our Washington D.C. Headquarters Offices, 
six regional offices (one of which is housed in our D.C. offices) and five satellite of- 
fices. The typical regional office is composed of a regional director, several field in- 
vestigators, one or two auditors and administrative staff. 

Collectively our field personnel consist of six regional directors, field and back- 
ground investigators, auditors, and administrative staff (with one vacancy). It 
should be noted that the auditors in the regional or satellite offices actually report 
to the Director of Audits in our D.C. offices. 

Our D.C. Headquarters houses the Directors of Enforcement, Training, Auditing, 
and Contracts. The Directors and our managers for Information Technology (IT), 
Freedom of Information Act requests, Finance and other administrative roles all re- 
port to a Chief of Staff. In addition there is the Office of General Counsel. The at- 
tached chart further breaks down the composition of our staffing. Of our 104 em- 
ployees, 22 are Native American, 16 of whom are enrolled tribal members. 

A brief description of the function and achievement of the several divisions of the 
Commission follows: 

Enforcement Division 

NIGC’s Enforcement Division, through its field investigators, reviews the conduct 
of gaming at 416 tribal gaming operations run by 230 tribes. 

As a result of NIGC field investigators’ work and with the help of NIGC’s Office 
of General Counsel, in 2007 NIGC issued seven Notices of Violation and entered 
into an additional 4 Settlement Agreements in lieu of notices of violation. Although 
informal compliance is the primary method for assuring compliance, approximately 
160 Notices of Violation have been issued over the years. 

Training 

Along with Congress’s grant of flexibility in the amount of fees collected to fund 
our activities came a mandate to provide technical assistance to tribal gaming oper- 
ations. NIGC has always seen training as an important part of its mission but has 
taken special care to offer training since enactment of Pub. L. No. 109-221 on May 
12, 2006. For example, in calendar year 2007, NIGC’s Division of Enforcement pro- 
vided over 700 hours of formal training to tribal regulators. This figure excludes all 
the hours of informal training that took place during the 715 site visits that were 
conducted during 2007 or that took place at national and regional gaming con- 
ferences. Training topics include: tribal background investigations and licensing; en- 
vironment, public health and safety programs; tribal gaming commission duties; and 
slot machine technology. 

NIGC recently hired a Director of Training, who will oversee the agency’s training 
efforts, integrating the work of our field investigators and field auditors in providing 
the training, both formal and informal, that is needed by tribal gaming facilities and 
regulators. 

Audit Division 

Since the U.S. Court of Appeals for the D.C. Circuit affirmed the holding in the 
Colorado River Indian Tribes (CRIT) decision, the Audit Division has foregone the 
conduct of Minimum Internal Control Standards (MICS) audits at most gaming op- 
erations conducting Class III gaming; however, at the time of the decision follow- 
up was being performed from several previous audits. At the request of some tribes, 
that work continued and reports of findings were provided to the tribal gaming reg- 
ulatory authorities for their disposition. Furthermore, in addition to performing four 
compliance audits at Class II gaming operations, the Division has received two re- 
quests from Class III properties to conduct audits; one has been completed and the 
other is in progress. 

The Division has also conducted audits confirming that the uses of gaming rev- 
enue by three tribal governments were compliant with NIGC regulations. Comple- 
menting the audit work has been an increased demand for training assistance from 
gaming operations and tribal regulatory personnel. Since the beginning of the cur- 
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rent fiscal year, audit staff have participated in or conducted training on 17 occa- 
sions. 

The Audit Division has also worked to install a computerized accounting system 
to improve various aspects of the agency’s financial management. The new system 
has allowed the automation of billings and receipts for the tribes that process finger- 
prints of tribal gaming operation key employees through the NIGC. The new system 
also allows us to better monitor the timely payment of NIGC quarterly fees and to 
more accurately track payment of fines and penalties that are deposited with the 
U.S. Treasury. The system will also help improve NIGC’s monthly financial manage- 
ment through preparation of monthly financial statements, comparing actual ex- 
penditures to budgeting revenues and expenses to facilitate financial planning for 
the future. 

Contracts Division 

The Contracts Division is responsible for reviewing all management contracts and 
amendments in order to make a recommendation to the Chairman, who must ap- 
prove management contracts before they become effective. 

Tribal Background Investigations and Licensing 

The NIGC assisted in processing over 72,000 fingerprint cards for tribal gaming 
operations. All the fingerprint information is sent electronically to the Federal Bu- 
reau of Investigation, pursuant to a MOU with the Bureau with most of the results 
returned to the tribes within 24 hours. This is a marked improvement since the 
early days of NIGC when results were sent through the mail and not received for 
two to four months. 

Administration Division 

The NIGC Administration Division has responsibility for, among other things, re- 
sponding to Freedom of Information Act (FOIA) requests. Our FOIA Office began 
FY 2007 with 10 pending requests, and received 101 new requests. By December 
31, 2007, the Office had processed and closed out 108 of those requests; the remain- 
ing three were closed out within the 20-day time limit. 

In addition to updating the Employee Manual with many new policies and proce- 
dures, the Division is also working to create an updated agency-wide data base. 

Office of General Counsel 

The Office of General Counsel (OGC), a staff of 17, provides legal advice and coun- 
sel to the Commission. 

Currently, OGC attorneys, along with the Department of Justice, are handling 13 
cases in Federal courts and monitoring 11 additional cases that impact the Commis- 
sion. In 2006, 69 ordinances and amendments were submitted for review, and in 
2007, an additional 49 were submitted. In every instance, those reviews were com- 
pleted within the 90-day statutory deadline. 

Twenty-eight contracts in 2006 and 22 contracts in 2007 were submitted to OGC 
for a review of management and sole proprietary interest. The OGC issues advisory 
opinions on these contracts as a service to tribes and contractors so that they may 
avoid possible violations of the IGRA. 

The OGC also assumed responsibility for tracking whether tribal gaming facilities 
are located on Indian lands. It established an Indian lands data base to capture all 
of the information required to determine if the lands are eligible for gaming. That 
data base is undergoing a complete revamping to make it more user friendly. The 
OGC is also developing a system of maps to reflect where the gaming operations 
are located. 

The OGC, along with NIGC’s program personnel, staffs the Commission’s work on 
regulations. It also provides legal advice on the distinction between class II and 
class III games. As a consequence, over a period of five years, the Office helped draft 
and revise the Commission’s several drafts of the regulations for classification, fac- 
simile definition, technical standards, and class II minimum internal control stand- 
ards. To do so, they staffed the meetings of two advisory committees, the meetings 
of a separate working group formed by the advisory committees, consultation hear- 
ings, and hundreds of individual consultations, and reviewed hundreds of written 
comments submitted by tribes, states and others. 

The OGC also drafted Facility License Standards which were published as final 
in the Federal Register in February of this year. The regulation requires tribes to 
notify the Commission 120 days before a tribe plans to license a new facility. The 
rule was finalized after nearly two years of consultation with tribal leaders and 217 
written comments on prior drafts and proposed standards. Since the Facility License 
Standards were published, the NIGC has received seven tribal notifications of intent 
to open a new gaming facility in 120 days. We have requested information from an- 
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other five tribes regarding their intent to open a facility within the 120-day time- 
frame. 

The Commission’s Evolving Mission 

Over time, of course, the methods by which the Commission fulfills its mission 
have evolved, and continue to evolve. Some of the areas of focus in this regard are 
as follows: 

Consultation 

In keeping with the obligation to consult, NIGC adopted its consultation policy in 
early 2004, a copy of which is attached and which we published in the Federal Reg- 
ister. This policy was itself a product of the Commission’s consultation with tribes 
as it was formulated. In the course of formulating this policy, NIGC also gathered 
and examined the consultation policies of other federal agencies, and discussed the 
utility of those policies with those agencies. 

In the course of consulting on regulations, we typically first draft the proposed 
regulations, based on the agency’s experience of what is needed for healthy regula- 
tion, and then we present these proposed regulations to the tribes. The proposals 
are often published on our website and, for example, in the case of the classification 
regulations, are presented to tribal advisory committees, so that tribal gaming regu- 
lators with the most experience in the field can advise NIGC of how the regulations 
would affect them. 

We continue to seek consultation in the most effective ways. While there are 562 
recognized tribes in the United States, only about 230 are engaged in Indian gam- 
ing, and so it is that group to whom the NIGC has most often turned for consulta- 
tion. In the two years 2006 to 2007, NIGC has conducted 154 government-to-govern- 
ment consultations. 

In addition, I met with 41 tribes here in my office in D.C. at their request to dis- 
cuss a myriad of issues. NIGC also attended 15 tribal advisory committee meetings, 
15 national and regional conferences, and 8 tribal leadership meetings to which we 
were invited. In addition, on September 16, 2006, we held a public hearing on the 
class II regulations. That hearing, at which 27 speakers made public comments, was 
attended by 129 participants. 

It is not possible, of course, for the Commission to visit every tribe on its reserva- 
tion each time an issue or policy might affect tribes. Gaming tribes have formed re- 
gional gaming associations, such as the Great Plains Indian Gaming Association 
(GPIGA), the Oklahoma Indian Gaming Association (OIGA), the Washington Indian 
Gaming Association (WIGA), the California Nations Indian Gaming Association 
(CNIGA), the Midwest Alliance of Sovereign Tribes (MAST), and the New Mexico 
Indian Gaming Association (NMIGA), among others, as well as national and re- 
gional organizations such as National Indian Gaming Association (NIGA), National 
Congress of American Indians (NCAI) and United South and Eastern Tribes 
(USET). Those organizations meet annually or more often, and NIGC has taken 
those opportunities to invite tribal leadership to attend consultation meetings on a 
NIGC-to-individual-tribe basis. Consulting at gaming association meetings maxi- 
mizes the use of the Commission’s time and minimizes the travel expenses that 
tribes, who ordinarily attend those meetings anyway, must expend for consultation. 

Many tribes accept these invitations, many do not. Some tribes send their tribal 
chair, president or governor, and members of their tribal council to these consulta- 
tion sessions, while others only send representatives of their tribal gaming commis- 
sions, or in some instances staff members of the tribal gaming commission or of the 
tribal gaming operations. The consultation session is always most effective when 
tribal leadership, by way of tribal chair or council, is present. The letters of invita- 
tion identify issues that NIGC is currently focusing on, and about which the agency 
would like tribal input. The letters always include an invitation to discuss any other 
topics that might be of particular interest to an individual tribe. Some consultations, 
therefore, have been limited to a single issue, such as NIGC’s proposals to better 
distinguish gaming equipment permissible for uncompacted Class II gaming from 
that permitted for compacted Class III gaming. Others might focus on issues specific 
to the individual concerns of the tribes. 

We do not only make ourselves available for numerous consultations but we also 
listen seriously to what we hear at those consultations. The regulations NIGC 
adopts are published with thorough preambles, which attempt to summarize all of 
the issues raised in the government-to-government consultation sessions the Com- 
mission has held with tribes, as well as those raised by all other commenters pro- 
viding written comment, during the comment period on the regulation. We write 
such detailed preambles so that commenters will know that we considered their 
comments and understand why those comments were or were not accepted. 
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We also take to heart what we hear at consultations while we formulate our regu- 
lations. For example, the proposed regulations on Minimum Internal Control Stand- 
ards for Class II gaming were written completely in response to observations made 
by the Tribal Advisory Committee on the Class II regulations. Likewise, we have 
drastically revised our Class II classification regulations and technical standards 
based on tribal feedback. While it may not be patently clear to the Committee why 
reducing the number of daubs or ball releases in an electronic bingo game is impor- 
tant, I can assure you, it is a topic of hot debate among gaming tribes and the 
states. The fact that we have reduced the number of daubs from two (after the game 
starts) to one, makes a tremendous difference in the speed with which the game 
may be played. 

This is not to say that our responses to tribal feedback are met with applause 
in Indian Country. We believe that consultation should not necessarily mean agree- 
ment and that the parties consulting should not measure the good faith or effective- 
ness of the consultation by whether agreement is reached. We must also balance the 
desire for collaboration with the regulated community (Indian gaming tribes) with 
our statutory mission to provide robust and healthy regulation. 

Typically, there is little or no clamor for consultation if the action being consid- 
ered is favorably received throughout the Indian gaming industry. NIGC’s recent re- 
duction in the fees it imposes on gross gaming revenues to fund NIGC operations 
provides such an example. On the other hand, if the issue the agency is considering 
is viewed as problematic, often there are concerns expressed that consultation has 
been inadequate. 

A further challenge the NIGC has observed is that consultation is most often criti- 
cized by tribes when the eventual policy that the agency settles on is at odds with 
the position expressed by tribes during consultations. That is, the NIGC’s failure, 
from the tribal point of view, was not in the consultation per se but rather that the 
Commission did not agree with tribal points of view. It is often the case that the 
only consultation deemed adequate is that in which the Commission always fully 
comports with tribal points of view. NIGC often finds itself sympathetic to tribal 
points of view, but it is also bound by statutory constraints. For example, the 
IGRA’s characterization of certain games as Class III requires the sanction of tribal- 
state compacts. 

Government Performance and Results Act (GPRA) 

In mid-2006 IGRA was amended by Pub. L. No. 109-221 (Act of May 12, 2006) 
to require the NIGC to formally comply with the Government Performance and Re- 
sults Act (GPRA). 

The formal GPRA process was new to NIGC, and we lacked knowledge and expe- 
rience in our agency in preparing strategic and performance plans in accordance 
with GPRA procedures and requirements. Our staff, after reading GPRA and re- 
viewing one or two existing plans from other agencies, drafted a plan for FY 2008. 
In light of feedback, including from tribal representatives who read the discussion 
draft on our website, the plan was essentially discarded and we started anew. 

The new draft was completed around the first of April 2008. We are now seeking 
review, guidance and assistance relative to our new plan. 

We hope to have a draft strategic plan suitable for submission to Tribes and Con- 
gress for comments by the end of June 2008. 

CRIT Decision 

In performing its oversight role, in the 1990s NIGC addressed concerns about the 
lack of internal controls in a number of tribal gaming facilities by adopting a com- 
prehensive set of Minimum Internal Control Standards (MICS), which the NIGC ap- 
plied to Class II and Class III gaming. While many tribes at that time already had 
excellent internal control systems, a number did not, and as a result of the applica- 
tion of those standards, the entire Indian gaming industry moved to a more profes- 
sional level, some tribes adopting the NIGC MICS, some tribal-state compacts 
adopting those MICS, and many tribes combining the NIGC standards with their 
own, more rigorous standards. The annual audits IGRA requires tribes conduct and 
furnish to NIGC for review, thereafter included independent auditors’ analysis of 
tribal compliance with those standards. NIGC expanded its team of auditors and 
conducted tribal audits in connection with compliance with those standards. Those 
standards were applied to Class II and Class III gaming. At the time of their adop- 
tion, many tribes, while complying with the new regulations, voiced a concern that 
NIGC lacked the authority to so regulate Class III gaming — Class III gaming consti- 
tuting more than 90% of the $26 billion of gross gaming revenues per year. Those 
concerns crystallized in a judicial challenge brought by the Colorado River Indian 
Tribes (CRIT) to the NIGC’s MICS’s application to Class III gaming. The United 
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States District Court and the United States Court of Appeals in the District of Co- 
lumbia agreed with the tribes reasoning and in 2006 decreed that NIGC could no 
longer mandate tribal compliance in that area. Thus, the role and approach of NIGC 
in that area has since changed. A number of tribes have recently amended their 
tribal gaming ordinances to adopt and include the NIGC MICS, and to recognize 
NIGC’s enforcement authority over Class III. In those instances NIGC has reverted 
to the role that it earlier played. Elsewhere, NIGC confines its review of MICS com- 
pliance to Class II gaming except when a number of tribes have invited the NIGC 
to their facilities to do Class III MICS audits on a voluntary basis. 

Classification Standards 

Perhaps the highest profile initiative of the NIGC in recent years has been its ef- 
fort to adopt a regulatory scheme to draw a brighter line to distinguish gaming 
equipment tribes may use for uncompacted Class II gaming (bingo, etc), from that 
which tribes employ for compacted Class III gaming (casino gaming). The IGRA rec- 
ognized that the long standing Johnson Act prohibited “gambling devices” in Indian 
country, but made a specific exemption for the use of such equipment when it is 
utilized pursuant to the tribalstate compact. The Act also recited that tribes could 
use computers and electronic and technologic aids when they conducted their bingo 
and games similar to bingo, but further provided that slot machines of any kind and 
electronic facsimiles of games of chance fell into the compacted Class III category. 
After taking enforcement actions, closing tribal gaming facilities and imposing sig- 
nificant fines, in instances where the NIGC observed slot machines or electronic fac- 
similes of games of chance being employed in the absence of compacts, the Commis- 
sion attempted to better address the issue by providing a number of advisory opin- 
ions with respect to equipment it deemed playable without a compact. That process 
proved complex and difficult, and with the rapid advances in technology, we discov- 
ered that no sooner were such advisory opinions written, than they became obsolete. 
Thus, a long effort, assisted by tribal advisory committees, was commenced to write 
regulations to clarify what equipment could be used without a compact, and how 
such equipment could be identified and certified. This effort included a long discus- 
sion and negotiations with the Department of Justice, which has responsibility for 
enforcement of the Johnson Act, and drafting and proposing rules which, after 
strong criticism by tribes and others during many consultation sessions, were with- 
drawn. 

As a result of a long arduous effort by the NIGC’s tribal advisory committees, 
working with a working group of representatives who build, design and regulate 
such equipment at the tribal level, a new package of proposals was published in the 
Federal Register in October, 2007. Much consultation with respect to those pro- 
posals was held thereafter, and the comment period was extended several times, 
most recently concluding on March 9, 2008. In connection with this effort the Com- 
mission commissioned an economic impact study which will be considered together 
with the comments on the proposals under consideration. This long-standing effort 
deserves to be fairly and finally concluded, and the Commission is cautiously opti- 
mistic that with the information received from tribes, states and the public, it can 
publish final rules with respect to at least some aspects of this concern in the near 
future. 

Unless or until clarity is brought to this area, challenges will remain for gaming 
tribes, as well as those of us who attempt to regulate them. Tribal gaming is by 
no means the only sector where concerns of this nature exist. In many states, there 
is a significant expansion of what is purported to be charitable gaming using auto- 
mated bingo equipment. These states find themselves struggling with questions 
about whether such equipment complies with their charitable gaming laws or runs 
afoul of their gambling laws, and, generally, with the scope of permissible charitable 
gaming within their borders. In some instances, this has raised issues about vio- 
lating the “exclusivity” that tribes understood they had bargained for in their Class 
III compacts in exchange for revenue sharing with the states. Tribes cannot expect 
to have an unfettered breadth of Class II gaming equipment in their sector, yet re- 
quire states to view the issue very narrowly. Clarity in this area will serve many 
purposes. 

Change in the Face of Growth 

The NIGC, in the context of the federal family, is a relatively young and small 
agency. It was not long ago when NIGC’s staff consisted of only a handful of people, 
operating from a single office. As the industry grew from at most a $200 million 
industry when IGRA was enacted to a $26 billion industry, the agency’s budget 
grew from $1.2 million in 1991, to $13 million in 2006, to $20.5 million in 2008. 
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The days are not long past when there were only five “field investigators” operating 
out of their homes and the trunks of their cars, spread throughout Indian country. 

As this growth has occurred, it has become necessary to adopt more and more for- 
mal policies and procedures. The agency has always attempted to look at federal 
statutes, such as most of Title 5 U.S.C. governing government organization and em- 
ployees, and through more specific procedures of the Department of the Interior 
under our interagency arrangement with the Department to provide administrative 
support. With the agency’s growth, it has become necessary to develop and adopt 
more agency-specific policies, and this is a work in progress. Recently the agency 
has adopted policies relating to reasonable accommodations under Equal Employ- 
ment Opportunity Commission guidance, and undoubtedly as the agency continues 
to grow, further policies of this nature will be deemed appropriate. Common sense 
and good judgment has always been the approach the agency has attempted to take 
when dealing with its management. As the NIGC has now grown to have a staff 
of more than 100, formal policies and procedures become a greater necessity. While 
an informal approach kept the agency nimble in its early days, experience is show- 
ing that as it has grown, more bureaucracy, to ensure due processes and trans- 
parency, is appropriate and the agency continues to examine its practices to develop 
measures that are necessary. In this connection, the agency is using its own audit 
staff to conduct audits of a number of its programs, and greater consistency and 
clarity is resulting there from. 

That is an overview of how we are evolving in carrying out our mission. I will 
be happy to answer any questions the Committee have. Thank you. 

Staffing at the NIGC Headquarters 

1 — Chief of Staff 

2 — Commission assistants 
1 — Director of Audits 

1 — Director of Enforcement 
1 — Director of Training 
1 — Director, Region VI 

1 — Director, Congressional and Media Relations 
1 — Director of Contracts 
1 — Financial Analyst 

1 — NEPA Compliance Officer 

2 — Tribal Background Investigation Staff 
1 — Support Staff 

I — Director of Administration (vacant) 

II — Administration Personnel (1 vacant) 

1 — IT Manager 

4 — IT Staff (1 vacant) 

1 — Acting General Counsel 
13 — Attorneys (2 on detail) 

5 — Legal staff 


D.C. Total 50 
Field Total 54 


Agency Total 104 
April, 2008 

Senator Tester. Thank you, Chairman Hogen. I appreciate that. 
Along the lines of testimony, Congressman Boren has requested 
a statement for the record and it will be also included. * 

Senator Tester. Delia, I look forward to your testimony. As with 
the previous one, if you can keep it to about five minutes and we 
will put your full testimony in the record. So go ahead. Thank you 
for being here. 


* The information referred to is printed in the Appendix. 



12 


STATEMENT OF DELIA CARLYLE, CHAIRWOMAN, ARIZONA 

INDIAN GAMING ASSOCIATION; CHAIRWOMAN, AK-CHIN 

INDIAN COMMUNITY 

Ms. Carlyle. Thank you. Good morning, Chairman Dorgan, Vice 
Chairman Murkowski, Senator Tester and other distinguished 
members of this Committee and staff. My name is Delia Carlyle. 
I am currently the Chairman of the Ak-Chin Indian Community, 
which is just south of Phoenix, not in Phoenix, but south of Phoe- 
nix. I am also the Chair of the Arizona Indian Gaming Association, 
which represents 19 tribes with gaming compacts in Arizona. 

My comments today are on behalf of both my tribe and AIGA, 
and are based on my written comments which I respectfully re- 
quest be entered into the record. 

First, let me discuss what I think many of you may have heard 
about Indian gaming in Arizona. First and foremost, tribal gaming 
activity in Arizona is rigorously regulated by both the tribes and 
the State in Arizona. In Arizona, the tribes and the State have de- 
veloped a collaborative partnership for effective regulation of In- 
dian gaming. 

Now, that is not to say we agree on everything. Like many good 
relationships, we often agree to disagree, but remain reasonable, 
respectful and attentive. To reiterate what the Arizona Department 
of Gaming Director Paul Bullis had previously stated to this Com- 
mittee, and I quote, “Although the compact is the cornerstone of 
our partnership, what makes the partnership work is communica- 
tion, discussion, engagement, and a process for resolving issues.” In 
fact, in May of 2007, Casino Enterprise Management Magazine 
wrote that Arizona’s regulatory program exemplifies the very best 
in regulation. 

I want to touch upon a few issues with the NIGC’s current prac- 
tices and regulations. In general, the NIGC is overreaching with its 
recent regulations and appears to be engaging in empire-building 
as there is no significant reason for them to be involving them- 
selves in areas already regulated by other Federal, tribal and State 
agencies. 

The publishing of the NIGC’s facility licensing standards is a 
prime example of how NIGC has disregarded meaningful tribal 
consultation and collaboration, and adopts its own rules. Based 
upon our experience in Arizona, tribal consultation and collabora- 
tion means actually listening to and considering tribal perspectives, 
not just sitting across from tribal representatives in a one-hour 
meeting and responding with a thank you for your comments. 

Here is an example of what we think the NIGC considers con- 
sultation. At our January, 2008 annual Southwest Indian Gaming 
Trade Show, the Arizona tribal leaders extended an invitation to 
the NIGC to meet with them and talk about a number of issues, 
one of which was how tribes and the NIGC could better commu- 
nicate. The first item brought up by tribal leaders was the NIGC’s 
facility licensing regulations. 

To our surprise, the answer from NIGC was that the regulations 
were already at the Federal Register waiting to be published and 
additional comments were not necessary. When asked if there were 
changes from the last draft, the answer was yes. When asked if 
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NIGC could let the tribal leaders know what those changes were, 
the answer from NIGC was no. 

If you look further into this issue, you will see that the December 
12th, 2007 NIGC consultation letter to Arizona tribal leaders in- 
cluded the status of proposed facility licensing regulations as a bul- 
let point discussion item. Doesn’t it seem odd that NIGC listed for 
discussion with tribal leaders the proposed facility licensing stand- 
ards, when the NIGC already had its version of the standards at 
the Federal Register waiting to be published? 

With the new regulations, the NIGC is trying to expand from a 
gaming activity regulator to a sanitation, emergency preparedness, 
electrical, plumbing, food and water, construction and mainte- 
nance, hazardous materials, and environmental regulator. 

Mr. Chairman and other distinguished members of this Com- 
mittee, tribes already have EPA, OSHA, IHS and other Federal, 
State and tribal regulators who review environmental health and 
safety conditions. There are more than enough Federal layers piled 
on our industry. 

Moreover, we are highly dubious of gaming regulators turned all 
of the above regulators at the swoop of a Federal Register publica- 
tion. We do not need yet another Federal agency expanding beyond 
its statutory mission as directed by Congress to become another 
unwieldy, ever-growing bureaucracy. 

Finally, on October 1st, 2007, the NIGC submitted its draft Gov- 
ernment Performance Results Act report, GPRA. Subsequently, as 
I have been informed, the NIGC has decided on its own to revise 
its own GPRA report. The NIGC should not be allowed to stall this 
long. We question the logic of implementing significant changes to 
the current regulations when tribes do not know how we fit within 
NIGC’s strategic five-year plan. 

In addition, tribes are also waiting for the plan on technical 
training, which is another part of the GPRA report. 

Again, on behalf of the Ak-Chin Indian Community and the Ari- 
zona Indian Gaming Association, I would like to thank the Chair- 
man, Vice Chair and other members of this Committee for holding 
this important meeting. 

Thank you. 

[The prepared statement of Ms. Carlyle follows:] 

Prepared Statement of Delia Carlyle, Chairwoman, Arizona Indian Gaming 
Association; Chairwoman, Ak-Chin Indian Community 

Introduction 

Good Morning, Chairman Dorgan, Vice-Chair Murkowski, other distinguished 
members of this Committee and Staff. 

My name is Delia Carlyle and I am the Chairman of the Ak-Chin Indian Commu- 
nity. I am also Chair of the Arizona Indian Gaming Association (AIGA) which rep- 
resents 19 tribes in Arizona. My comments today are on behalf of both my Tribe 
and AIGA. 

The Ak-Chin Indian Community Reservation was established in May 1912 and 
comprised over 47,000 acres. A few months later, more than half of the Reservation 
was taken by the federal government and reduced to its present day size of almost 
22,000 acres. The Community is located approximately 35 miles south of Phoenix, 
Arizona, near the Gila River Indian Reservation. We are a small tribe with about 
800 enrolled members. 

Ak-Chin is an O’odham word which means “people of the wash.” The term refers 
to a type of desert farming that depends on the area’s washes where our ancestral 
people planted beans, corn and squash, which were irrigated from the wash runoff 
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from storms. While we are still farmers today, we also engage in another form of 
economic development known as Tribal Governmental Gaming which helps support 
the needs and dreams of our tribe and tribal members. 

On behalf of the Ak-Chin Indian Community I would like to thank the Chairman, 
Vice-Chair, and the other members of this Committee for holding this hearing on 
oversight of the National Indian Gaming Commission (NIGC). 

Collaborative Regulation: Arizona Indian Tribes and the Arizona 
Department of Gaming 

First, let me discuss what I think many of you may have heard about Arizona 
Indian gaming. In Arizona, the tribes and State have developed a collaborative part- 
nership for effective regulation of Indian gaming. After years, if not decades, of the 
State not accepting that tribes are in fact sovereign governments, Arizona, under 
the leadership of Governor Napolitano, now understands that tribes are indeed sov- 
ereign governments that predate Arizona. Moreover, under the leadership of Execu- 
tive Director Paul Bullis at the Arizona Department of Gaming, the relationship be- 
tween tribes and the State has become a successful partnership. That is not to say 
we agree on everything. Like many good relationships, we often agree to disagree 
but remain reasonable, respectful and attentive. 

In Arizona, the Tribal-State Gaming Compacts delineate the roles and responsibil- 
ities of the tribes and State. To reiterate what Director Bullis has previously stated 
to this Committee, “[a]lthough the Compact is the cornerstone of our partnership, 
what makes the partnership work is communication, discussion, engagement, and 
a process for resolving issues.” 1 

Pursuant to our Compacts, tribal gaming in Arizona funds the vast majority of 
the Arizona Department of Gaming’s budget and regulatory activities. The Depart- 
ment’s Fiscal Year 2008 budget is approximately $15.6 million, and for FY 2009 
about $16.3 million. To highlight some examples, the tribally-funded Arizona De- 
partment of Gaming: 2 

• Has 111 employees (comprised of numerous peace officers, auditors, CPAs and 
CFEs); 

• Performed approximately 12,000 slot machine inspection and certifications; 

• Conducted over 300 vendor background reviews and certifications with 100 
being new vendor certifications and 200 renewals; and 

• Conducted approximately 10,000 employee background reviews and certifi- 
cations with almost 2,500 new applications and over 7,500 renewals. 

Please keep in mind that tribal regulatory agencies also inspect and certify slot 
machines; review and certify employee and vendor backgrounds; and have multi- 
million dollar budgets and staff to ensure fair and safe gaming on our tribal lands. 
In May 2007, “Casino Enterprise Management” magazine wrote that Arizona’s regu- 
latory program exemplifies “the very best in regulation,” The magazine staff spent 
several days with the Arizona Department of Gaming and observed their gaming 
compliance technicians inspecting slot machines at our casinos. The article said: 
“The state regulators and the tribal regulators work together for the best interest 
of gaming and to assure compliant and effective enforcement. The Department’s 
management and staff have worked hard to build a comprehensive and efficient sys- 
tem of checks and balances that not only work well for them, but . . . are also wel- 
comed by the tribes.” Consequently, tribal gaming activity in Arizona is rigorously 
regulated by both the tribes and the State. 

Problems with NIGC Regulation — Facility Licensing Standards 

I want to touch upon several issues we have with NIGC current regulatory re- 
gime. In general, the NIGC is overreaching with its recent regulations, and appears 
to be engaged in empire building as there is no significant reason for them to be 
involving themselves in areas already regulated by other tribal, federal, and state 
agencies. 

The promulgation and publishing of the Facility Licensing Standards are prime 
examples of how the NIGC has disregarded meaningful tribal consultation and col- 
laboration, and unilaterally adopts its own rules. The NIGC’s own March 31, 2004 
Tribal Consultation Policy requires that: 

To the extent practicable and permitted by law, the NIGC will engage in reg- 
ular, timely, and meaningful government-to-government consultation and col- 
laboration with Federally-recognized Indian tribes, when formulating and im- 


iSCIA March 8, 2006 Testimony of Mr. Paul Bullis. 
2 Arizona Department of Gaming. 
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plementing NIGC administrative regulations . . . which may substantially af- 
fect or impact the operation or regulation of gaming on Indian lands by tribes 
under the provisions of IGRA. 

Accordingly, collaboration means more than the NIGC incorporating grammatical 
comments into their regulations. Based upon our experience with tribal and State 
regulation in Arizona, consultation and collaboration means actually listening to 
and considering tribal perspectives not just sitting across from tribal representatives 
in a one hour meeting and responding with only a curt “thanks for your comments.” 
This regulation by fiat must be replaced by meaningful consultation and collabora- 
tion with tribes, instead of the all too familiar “we [NIGC] considered that comment 
but . . . .” 

Here is an example of what NIGC considers consultation. As stated in Chairman 
Hogan’s testimony on H.R. 5608, “Gaming tribes have formed regional gaming asso- 
ciations, such as ... . Those organizations meet annually or more often, and NIGC 
has taken those opportunities to invite tribal leaders to attend consultation meet- 
ings on a NIGC-to-individual-tribe basis. Consulting at gaming association meetings 
maximizes the use of the Commission’s time and minimizes the travel expenses that 
tribes, who ordinarily attend those meeting anyway, must expend for consultation.” 
While this looks great on the surface, the experience we had at our Annual South- 
west Trade Show was very different. Although Arizona tribes received letters to 
meet with NIGC (see attached example letter), tribal leaders also extended an invi- 
tation to the NIGC to meet with them at a breakfast since some of the tribal leaders 
could not meet with the NIGC at their scheduled time (where the NIGC met with 
tribal staff). The first comment to the Commissioners was that they would like to 
talk about the “Facility Licensing Draft Regulations.” To our surprise, the answer 
from the NIGC was that the regulations were already at the Federal Register wait- 
ing to be published and additional comments were unnecessary. When asked if there 
were changes from the last draft — the answer was yes. When asked if they could 
let the leaders know what changes were made — the answer was no. 

If you look further into this issue you will see that the NIGC consultation letters 
to tribal leaders inviting them to a consultation meeting were dated December 12, 

2007. One of the bullet point discussion items was the “[s]tatus of proposed facility 
licensing regulations.” Our tribal leaders’ breakfast meeting was on January 15, 

2008. The new regulations were published on February 1, 2008. It seems disingen- 
uous that the NIGC listed for discussion with tribal leaders the proposed gaming 
facility licensing standards, when the NIGC already had its version of the standards 
at the Federal Register waiting to be published two weeks later. 

A significant problem at the NIGC is that they have stopped listening to tribes. 
As I have previously stated, in Arizona, both the tribes and the Arizona Department 
of Gaming work together to fulfill the goals of the Compact by listening to each 
other to develop a mutual understanding, even if we don’t always agree. The prob- 
lem with the NIGC is that they are hearing tribes — but not listening! While this 
NIGC administration has done a good job of meeting with tribes as compared to 
their predecessors, they are putting quantity of meetings over quality of listening 
to tribes. For example, most tribes in Arizona met with the NIGC in March 2007 
and January 2008 regarding the Facility Licensing Standards. Again, the quality of 
consultation is far more important than the quantity of tribal consultations. 

In December of 2007, the AIGA submitted written comments to the NIGC which 
detailed AIGA’s objections to their Facility Licensing Standards. In summary, the 
19 Indian tribes of AIGA find it offensive that the NIGC’s Standards conflict with 
the intent of IGRA, which recognizes tribal authority to regulate the construction, 
maintenance, and operation of a tribal gaming facility within tribal jurisdiction. In 
addition, the regulations provide a very broad grant of authority and discretion to 
only the Chairman, as opposed to the Commission, for approving gaming facility li- 
censes. IGRA itself provides that a tribe must issue a facility license for Class II 
or III gaming. Finally, the tribe must provide in its tribal gaming ordinance that 
it will comply with appropriate construction, maintenance, and operation of these 
facilities. 

Furthermore, our State-Tribal Compacts already require tribes to comply with 
minimum operational standards to protect environment, health and safety. Once 
again, the NIGC’s rules conflict with our Compact and, thus, are a waste of re- 
sources when tribal operations in Arizona already comply with such standards. 

The overbreadth of regulation is especially true for the new Gaming Facility Li- 
censing Standards. The Indian Gaming Regulatory Act (IGRA) is supposed to pro- 
vide a balanced framework for tribal, state, and federal regulators. Unfortunately, 
the NIGC has upset that delicate balance with its new Gaming Facility Licensing 
Standards. With the new regulations, the NIGC is trying to expand from a gaming 
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activity regulator to a sanitation, emergency preparedness, electrical, plumbing, food 
and water, construction and maintenance, hazardous materials, and environmental 
regulator. Mr. Chairman and other distinguished members of the Committee, we al- 
ready have the EPA, OSHA, IHS, and other federal, state and tribal regulators who 
review environmental, and health and safety conditions. There are more than 
enough federal layers piled on our industry. Moreover, we are highly dubious of 
gaming regulators turned all-of-the-above regulators at the swoop of a federal reg- 
ister publication. We do not need yet another federal agency expanding beyond its 
statutory mission as directed by Congress to become another unwieldy, burgeoning 
bureaucracy. 

Finally, another major concern of many tribal regulators is whether the NIGC is 
prepared to understand and apply new technology as it rolls out today and in the 
future. We are concerned that the NIGC’s process for Class II gaming could once 
again delay available technology and future gaming activities for tribal gaming. 

Revised GPRA 

On October 1, 2007, the NIGC submitted its Draft Government Performance Re- 
sults Act Report (GPRA). The GPRA Report was due pursuant to the Congressional 
mandate as part of S. 1295, the National Indian Gaming Commission Accountability 
Act of 2005. Subsequently, as I have been informed, the NIGC has decided on its 
own to revise its own draft, a draft that was approved by the Chairman of NIGC 
and submitted for comment to the Office of Budget and Management. The NIGC’s 
decision to revise its GPRA Report stalls its mandated requirement to submit to 
Congress: (1) a strategic five-year plan, annual performance plans, and performance 
reports, and (2) as part of its compliance with GPRA, a plan that addresses tech- 
nical assistance to tribal gaming operations. If in fact the NIGC is not going to com- 
ply with the mandate, then it should be held responsible. The NIGC should not be 
allowed to stall this long, and Congress should not enable the delay. Without the 
GPRA Report, tribes have no idea how the current regulations fit into the NIGC’s 
five-year plan and when, or if, the technical assistance that many tribes need are 
adequate or even being developed. Furthermore, we question the logic of embarking 
on such large regulatory changes without first knowing how they fit into a strategic 
plan and without that plan going out for consultation with the very people who have 
to implement it. 

Conclusion 

Again, on behalf of the Ak-Chin Indian Community I would like to thank the 
Chairman, Vice-Chair, and the other members of this Committee for holding this 
very important hearing. Thank you. 
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Attachment 



December 1 2, 2007 

Charles McCarty, Executive Director 
Ak -Chin Gaming Commission 
15406 N. Maricopa Rd. 

Maricopa, AZ 85239 


GOVERNMENT-TO-COVERNMENT CONSULTATION 
NOTICE AND REQUEST 


Dear Executive Director McCarty: 

Pursuant to our commitment to govemment-to-govemment tribal consultation and in 
keeping with our slated policy, the National Indian Gaming Commission (NIGC) will be 
in Scottsdale, Arizona for the 1 1 Annual Southwestern Indian Gaming Conference and 
Expo on Tuesday, January 15"’ and Wednesday, January I6 lh , 2008, for the purpose of 
meeting and consulting separately with individual Tribes in Arizona and New Mexico. 

Based on our separate govemment-to-government relationship with each Tribe and in 
recognition of the individual uniqueness of each Tribe, the Commission asks to meet and 
consult separately and privately with each individual Tribe and its governmental and 
regulatory gaming leaders. The Commission has reserved the Conference Room 103 in 
the Radisson Fort McDowell for this purpose. Meetings times may be scheduled on 
Tuesday, January 15 lh between 1:00 p.m. and 5:00 p.m. and Wednesday, January 16 l1 
between 9:00 a.m. and 5:00 p.m. Each meeting will be scheduled for 45 minutes. At 
these meetings, the Commission would like to hear and discuss your comments, 
questions, concerns and recommendations regarding: 


• Training and technical assistance needs and the NIGC training catalog; 

• Status of proposed facility licensing regulations and the proposed class 11 gaming 
regulations that include class II game classification standards, facsimile 
definition, class II technical standards and class 11 minimum internal control 
standards; 

■ Scope of NIGC’s regulation of Class III gaming activities in light of Court 
holdings in Colorado River Indian Tribes v. NIGC litigation; 


national headquarters 1441 LSt. NW. Suite 9100. Washington, DC 20005 Tel 202.632.7003 Fax: 202.632 7066 www.nigc.GOV 
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* Planning for NIGC’s compliance with the Government Performance Results Act 
(GPRA), including budget review, training and technical assistance; 

■ Developing regulations that define sole propriety interest; 

* Proposals for regulations to reduce the requirement to submit fees to twice a year 
from four times a year; to allow tribes to request a reduced scope audit in certain 
circumstances; to update and clarify the management contract regulations; and to 
revise the definition of net revenue; and 

* Other gaming regulatory issues of concern of your Tribe. 

Please complete and fax the enclosed meeting reservation form to Ms! Rita Homa at 202- 
632-0045 to schedule your Tribe’s private govemment-to-govemment consultation 
meeting with the Commission, as soon as possible. Each meeting will be scheduled on a 
first come first served basis with preference given to Tribes traveling the greater distance. 

If you have any questions regarding the scheduling or consultation process, please call 
me or Ms. Homa at 202-41 8-9807. 

Commissioner DesRosiers and 1 look forward to meeting and consulting with Tribes and 
their leaders during our visit to the Southwestern Indian Gaming Conference and hope 
you are able to schedule a meeting with us. 

Sincerely, 


y ' 

K 



Philip N. Hogen 
Chairman 

Senator Tester. Thank you, Ms. Carlyle. 

Mr. Mathews? 

STATEMENT OF J.R. MATTHEWS, NIGA EXECUTIVE 
COMMITTEE MEMBER AND VICE CHAIRMAN, QUAPAW TRIBE 
OF OKLAHOMA; ACCOMPANIED BY MARK VAN NORMAN, 
EXECUTIVE DIRECTOR, NATIONAL INDIAN GAMING 
ASSOCIATION 

Mr. Mathews. Thank you, Mr. Chairman. 

Senator Tester and other members of the Committee, my name 
is J.R. Mathews. I am the Vice Chairman of the Quapaw Tribe of 
Oklahoma. As a Board Member, I am speaking on behalf of the Na- 
tional Indian Gaming Association. Thank you for this opportunity. 

The Indian Gaming Regulatory Act is a remarkable success. Na- 
tionwide, there are over 230 tribes in 28 States which are engaged 
in gaming, and these tribes are using revenues to build or rebuild 
their communities. 

Last year, Indian gaming, as you know, generated more than $26 
billion in gross revenues for those tribal governments. That means 
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that we created more than 700,000 jobs nationwide and generated 
almost $12 billion in Federal, State and local revenues. 

Tribal governments are dedicated to building and maintaining 
strong regulatory systems because of our sovereign authority, gov- 
ernmental operations and resources are at stake. Under IGRA, 
tribal governments are the primary day-to-day regulators of Indian 
gaming. We have dedicated tremendous resources to the regulation 
of Indian gaming. Tribes spent over $345 million last year on trib- 
al, State and local regulations. We have more than 3,300 expert 
regulators and staff. 

Among our concerns today is the government-to-government con- 
sultation and a need for a statutory directive to the NIGC to con- 
sult with Indian tribes. Executive Order 13175 establishes the 
framework for Federal agencies to work with Indian tribes and 
elected tribal leaders. 

When Federal action will substantially and directly affect tribal 
governments, the essential principles and the guiding agency ac- 
tions should be an all-out respect for tribal sovereignty and self- 
government, the maximum administrative discretion for tribal gov- 
ernments, and preserving the prerogatives of tribal lawmaking 
whenever possible. 

This is a firm belief among tribal leaders that while the NIGC 
is willing to meet with tribal leaders, the NIGC does not accommo- 
date tribal government concerns. Instead, the NIGC has a pre-de- 
termined decision that has already been made, and they tell us 
they are open to change, but they don’t listen to us. 

Tribal leaders believe that Federal agencies should try to reason- 
ably accommodate a tribal government concern, not just to sit 
across the table from us and then go on about business as usual. 
The tribal Federal government-to-government relationship needs to 
be better than this, especially when the agency has “Indian” in its 
name. The NIGC should do the utmost to accommodate our views 
through consultation. We should not get a flippant response to the 
quote that was stated, consultation does not mean agreement. 

The United States should operate on a basis of mutual consent 
with Indian tribes, just as it does with U.S. territories. A statutory 
directive to the NIGC on government-to-government consultation is 
both appropriate and necessary. We encourage this Committee to 
introduce legislation along the lines of House Resolution 5608 
which seeks to codify the Executive Order 13175. Also Executive 
Order 12866 requires that agencies examine whether or not these 
alternatives to direct regulations consider the cost and benefits of 
the regulations, consult with State, local and tribal governments, 
and minimize the burdens on them. 

In addition, regulations should be drafted in a manner that is 
simple and easy to understand. The NIGC has failed to comply 
with these standards. 

NIGC’s own economic impact analysis found that the Class II 
proposals would cost Indian tribes between $1.2 billion and $2.8 
billion annually. The NIGC does not conduct cost/benefit analysis 
of its regulatory proposals. That violated Executive Order 12866. 
Clearly, the NIGC is failing to comply with the general rules for 
Federal regulatory proposals. 
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The NIGC should adopt and comply with the Regulatory Flexi- 
bility Act. Because the NIGC failed to conduct its economic impact 
analysis until the close of the comment period, and it did not con- 
sider lower-cost alternatives as required by the Regulatory Flexi- 
bility Act, once again the NIGC should open its regulation and con- 
sider the cost and benefits of alternatives. 

The NIGC should comply with the Federal Advisory Committee 
Act. The NIGC has been regularly constituting and disbanding 
tribal advisory committees. This gives the impression that when an 
existing TAC objected to the arbitrary NIGC policies, the NIGC 
abolished them and sought a new TAC that would be amenable to 
the NIGC views. 

The NIGC should comply with Congress’s directive to provide 
training. Despite a clear directive to the NIGC in the NIGC Ac- 
countability Act, they have not provided meaningful training and 
technical assistance. Congress should act to ensure that the Na- 
tional Indian Gaming Commission is working with tribal govern- 
ments to build up tribal government institutions, rather than a 
Washington-centered approach and relying primarily on rule- 
making to resolve perceived problems. 

Thank you for this opportunity to speak. 

[The prepared statement of Mr. Mathews follows:] 

Prepared Statement of J.R. Mathews, NIGA Executive Committee Member; 

Vice-Chairman, Quapaw Tribe of Oklahoma 

Good Morning, Mr. Chairman and Members of the Committee. Thank you for in- 
viting me to testify today. 

My name is J.R. Mathews. I am the Vice Chairman of the Quapaw Tribe of Okla- 
homa and I serve on the Executive Committee of the National Indian Gaming Asso- 
ciation. 

I am speaking today on behalf of the National Indian Gaming Association and its 
184 Member Tribes. NIGA is a tribal government association dedicated to sup- 
porting Indian gaming and defending Indian sovereignty. I am accompanied by 
Mark Van Norman, NIGA’s Executive Director. Mark is a member of the Cheyenne 
River Sioux Tribe of South Dakota. 

Indian Gaming: The Native American Success Story 

The Indian Gaming Regulatory Act is a remarkable success. Nationwide there are 
231 tribes in 28 states which are engaged in gaming. Tribes are using revenues to 
build or rebuild their communities, while putting tribal members to work and pro- 
viding basic and essential tribal government services. Tribes are also generating sig- 
nificant taxes to Federal, state and local governments through Indian gaming and 
making significant charitable contributions to their communities and other Indian 
tribes. Last year, Indian gaming generated $26.5 billion in gross revenues (before 
capital costs, salaries, expenses and depreciation, etc.) for tribal governments. That 
means tribal governments created more than 700,000 jobs through Indian gaming 
nationwide and generated almost $12 billion in Federal, state and local revenue. 

Here are some examples of the tribal community infrastructure and the essential 
government services that Indian gaming revenues provide: 

• The Mescalero Apache Tribe of New Mexico built a new high school; 

• The Choctaw Nation of Oklahoma built a new hospital; 

• Gila River established a new police and emergency medical unit; 

• The Pechanga Band established a new fire department; 

• The Mohegan Tribe is building a water system for the Tribe and seven of its 
surrounding communities; 

• The Rosebud Sioux Tribe established child care and provides new school clothes 
for impoverished students; 

• The Fort Berthold Tribes established a new Headstart center; 
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• The Tohono O’odham Nation is funding the Tohono O’odham Community Col- 
lege and used $30 million to fund a student scholarship program; and 

• Several tribal governments provided major funding for the new Smithsonian 
Museum of the American Indian. 

These positive developments are happening across Indian country. 

The development of Indian lands is a benefit to surrounding communities. For ex- 
ample, Gila River EMTs serve as first responders to accidents in their stretch of I- 
10. The Pechanga Band’s Fire Department responded to the California wildfires, 
working hard to save homes and lives in neighboring communities. 

Indian gaming benefits neighboring Indian tribes as well. The Shakopee 
Mdewakanton Sioux Tribe, for example, has generously assisted many Indian tribes 
in Minnesota, the Dakotas, and Nebraska, including refinancing the Oglala Sioux 
Tribe’s debt, providing a grant to help build a new nursing home for the Cheyenne 
River Sioux Tribe and an economic development grant for the Santee Sioux Tribe. 

The public recognizes that Indian gaming is a success. A national poll of 1,000 
voters conducted on March 14, 2008 for NIGA by the independent polling firm 
Fairbank, Maslin, Maullin & Associates found that American voters generally agree 
that Indian gaming has been a success: 

• 81 percent agree that Indian tribes benefit from having casinos; 

• 82 percent agree that Indian gaming provides revenues that tribes can use to 
provide essential services to their members; 

• 79 percent agree that Indian gaming provides jobs for Indians; 

• 65 percent agree that Indian gaming benefits state and local communities; and 

• 68 percent agree that Indian gaming allows Indian tribes to break the cycle of 
poverty and welfare and become self-reliant. 

Approximately, twenty-four million visitors annually travel to Indian country to 
visit Indian gaming facilities and on average, make 7 visits per year. Thus, many 
voters have now experienced Indian gaming personally and their first hand experi- 
ence is reflected in the polling data. 1 

The Existing Regulatory Framework for Indian Gaming 

Tribal governments are dedicated to building and maintaining strong regulatory 
systems because tribal sovereign authority, government operations and resources 
are at stake. Under IGRA, tribal governments are the primary day-to-day regulators 
of Indian gaming and regulate Indian gaming through tribal gaming commissions. 
Tribal gaming regulators work with the NlGC to regulate Class II gaming, and 
through the Tribal-State Compact process, tribal gaming regulators work with state 
regulators to safeguard Class III gaming. 

Tribal governments have dedicated tremendous resources to the regulation of In- 
dian gaming: Tribes spent over $345 million last year nationwide on tribal, state, 
and Federal regulation: 

• $260 million to fund tribal government gaming regulatory agencies; 

• $71 million to reimburse states for state regulatory work under the Tribal-State 
Compact process; and 

• $14.5 million for the NIGC’s budget. 

At the tribal, state, and Federal level, more than 3,350 expert regulators and staff 
protect Indian gaming: 

• Tribal governments employ former FBI agents, BIA, tribal and state police, 
New Jersey, Nevada, and other state regulators, military officers, accountants, 
auditors, attorneys and bank surveillance officers; 

• Tribal governments employ more than 2,800 gaming regulators and staff; 

• State regulatory agencies assist tribal governments with regulation, including 
California and North Dakota Attorney Generals, the Arizona Department of 
Gaming and the New York Racing and Wagering Commission; 

• State governments employ more than 500 state gaming regulators, staff and 
law enforcement officers to help tribes regulate Indian gaming; 

• The National Indian Gaming Commission is led by Philip Hogen, former U.S. 
Attorney and past Associate Solicitor for Indian Affairs; and Commissioner 


1 At the outset of the poll, 59 percent of American voters support Indian gaming. After learn- 
ing about the uses of Indian gaming revenue for essential tribal government purposes and eco- 
nomic development, 69 percent of voters support Indian gaming. 
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Norm DesRosier is a former tribal gaming regulator and state law enforcement 
officer. 

• At the Federal level, the NIGC employs more than 100 regulators and staff. 

Tribal governments also employ state-of-the-art surveillance and security equip- 
ment. For example, the Mashantucket Pequot Tribal Nation uses the most techno- 
logically advanced facial recognition, high resolution digital cameras and picture en- 
hancing technology. The Pequot’s digital storage for the system has more capacity 
than the IRS or the Library of Congress computer storage system. In fact, the Na- 
tion helped Rhode Island state police after the tragic nightclub fire by enhancing 
a videotape of the occurrence, so state police could study the events in great detail. 

At the state level, more than 200 tribal governments have entered into 250 Tribal- 
State Compacts with 23 States. Typically, Tribal-State Compacts include rules on 
internal controls and regulation. For example, California 1999 Compacts require 
tribal governments to maintain accounting, machine and technical standards that 
meet or exceed industry standards. In California, tribal governments have incor- 
porated MICS into their tribal gaming regulatory ordinances. 2 The Fairbanks 
Maslin poll found that 76 percent of American voters support the Tribal-State Com- 
pact system. 

Indian gaming is also protected by the oversight of the FBI and the U.S. Attor- 
neys. The FBI and the U.S. Justice Department have authority to prosecute anyone 
who would cheat, embezzle, or defraud an Indian gaming facility-this applies to 
management, employees, and patrons. 18 U.S.C. 1163. Tribal governments work 
with the Department of Treasury Financial Crimes Enforcement Network to prevent 
money laundering, the IRS to ensure Federal tax compliance, and the Secret Service 
to prevent counterfeiting. Tribal governments have stringent regulatory systems in 
place that compare favorably with Federal and state regulatory systems. Seventy- 
four percent of American voters agree that IGRA provides enough or more than 
enough regulation, according to the Fairbank, Maslin poll. Only 15 percent of Amer- 
ican voters believe that there should be more regulation. 

Government-to-Government Consultation: Need for a Statutory Directive 

Since 1960, when then Senator John F. Kennedy pledged to “[e]mphasize genu- 
inely cooperative relations between Federal officials and Indians,” each succeeding 
Administration has pledged to promote tribal self-government. President Kennedy 
followed through on his pledge by ending the Termination Policy and establishing 
Federal programs to revitalize Indian country. President Johnson helped tribal gov- 
ernments build capacity to provide essential services to tribal citizens. 

Building on the work of the Kennedy-Johnson Administrations, President Nixon 
promoted the Indian Self-Determination Act to empower tribal governments to pro- 
vide the government services that the Bureau of Indian Affairs and the Indian 
Health Service previously provided. Nixon heralded the new Indian Self-Determina- 
tion Policy in a special message to Congress, which explained: 

It is long past time that the Indian polices of the Federal government began 
to recognize and build upon the capacities and insights of the Indian people. 
Both as a matter of justice and as a matter of enlightened social policy, we must 
begin to act on the basis of what the Indians themselves have long been telling 
us. The time has come to break decisively with the past and to create the condi- 
tions for a new era in which the Indian future is determined by Indian acts and 
Indian decisions. 

President Nixon, Special Message on Indian Affairs, July 8, 1970. 

Presidents Ford, Carter, Reagan and Bush used the Indian Self-Determination 
Policy as the baseline for American Indian policy. In their Administrations, Con- 
gress built upon Self-Determination Policy through the Indian Health Care Improve- 
ment Act, the American Indian Religious Freedom Act, the Tribal College Act, the 
Indian Self-Governance Act, and the Indian Gaming Regulatory Act, among others. 


2 Alturas Rancheria, for example, provides in its tribal gaming ordinance: “Tribal Gaming 
Commission regulations necessary to carry out the orderly performance of its duties and powers 
shall include . . . the following: The Minimum Internal Control Standards (MICS) as issued by 
the NIGC.” This type of incorporation by reference is unaffected by the Federal Court decision 
in Colorado River Indian Tribes. In California, tribal governments spent approximately $104 
million to fund regulation of Indian gaming in 2006. Of the $100 million. Tribal governments 
spent $80 million to fund tribal regulation of Indian gaming, $20 million for state regulation, 
and $4 million for Federal regulation. The State of California dedicates more than 100 regu- 
lators and staff to Indian gaming regulation while tribal governments maintain 800 tribal regu- 
lators and staff. 
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On January 24, 1983, President Reagan issued a Statement on American Indian 
Policy, explaining: 

When European colonial powers began to explore and colonize this land, they 
entered into treaties with the sovereign Indian nations. Our new nation contin- 
ued to make treaties and to deal with Indian tribes on a government-to-govern- 
ment basis. Throughout our history, despite periods of conflict and shifting na- 
tional priorities, the government-to-government relationship between the United 
States and Indian tribes has endured. The Constitution, treaties, laws and court 
decisions have consistently recognized a unique political relationship between 
Indian tribes and the United States which this administration pledges to 
uphold .... 

The administration intends to . . . remove[el the obstacles to self-government 
and . . . creatfe] a more favorable environment for the development of healthy 
reservation economies .... Development will be charted by the tribes, not the 
Federal Government .... Our policy is to reaffirm dealing with Indian tribes 
on a government-to-government basis and to pursue the policy of self-govern- 
ment for Indian tribes without threatening termination .... 

President Clinton’s Executive Memorandum and Executive Orders on Consulta- 
tion and Coordination with Tribal Governments took President Reagan’s announce- 
ment the next steps forward. 

Executive Order 13175 on Consultation and Coordination with Tribal Govern- 
ments, EO 13175, establishes the framework for Federal agencies to work with In- 
dian tribes and elected tribal leaders. President Clinton issued it in 2000 and Presi- 
dent Bush affirmed it in 2004. When Federal action will substantially and directly 
affect tribal self-government or tribal rights, the essential principles that guide 
agency action are: 

• Respect for tribal sovereignty and self-government, treaty rights, lands and nat- 
ural resources, and the Federal trust responsibility; 

• Maximum administrative discretion for tribal governments; and 

• Preserve the prerogatives of tribal law-making whenever possible. 

The Executive Order recommends that consensual decision-making, such as nego- 
tiated rulemaking be used when possible. 

Five years ago, the National Indian Gaming Association and our Member Tribes 
asked the Senate Committee on Indian Affairs to enact a statutory directive to the 
NIGC to consult with tribal governments on a government-to-government basis. The 
NIGC, for its part, said, “No, there is no need for a statutory directive because we 
will develop our own policy.” 

There is a firm belief among tribal leaders that, while the NIGC is willing to meet 
with tribal leaders, the NIGC does not accommodate tribal government concerns. In- 
stead NIGC has a pre-determined decision made, they tell us that they are open 
to change, but they do not accommodate tribal leader concerns. Chairman Hogen 
says, “Consultation does not mean agreement.” Well, we believe that is the wrong 
attitude. Tribal leaders believe that, to the maximum extent possible, Federal agen- 
cies should try to reasonably accommodate tribal government concerns — not just sit 
across the table for a little while and then go about with business as usual. One 
tribal representative explained to us that: 

As long as they feel they that tribal governments do not need to be consulted 
in the rulemaking process until after the final rules are crafted by NIGC and 
published, then they are perpetuating a failed process. Tribes not only have the 
same responsibilities and goals to protect the integrity of Indian gaming, they 
have the primary responsibility, and they have created the governmental insti- 
tutions in the tribal gaming commissions and have hired and trained staff in 
the areas of compliance, surveillance, security, co-jurisdictional law enforce- 
ment, etc. 

Some tribal government leaders are reluctant to meet with the NIGC because 
they believe that informational meetings are wrongly being reported as F ederal-trib- 
al government-to-government consultation. A Northwest tribal representative has 
informed us that: 

In my dealings with the NW tribes thru ATNI and WIGA, even as recently as 
yesterday, what I hear is that tribes are reluctant to sign up for the consulta- 
tions offered at the trade show next week, or ANY consultation opportunity for 
that matter. 
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Many of the NW tribes’ consultation meetings with NIGC over the past 2-3 
years were mischaracterized by the NIGC in their October 2007 letters to Con- 
gressman Rahall and Senator Dorgan regarding the proposed Class II package, 
stating that the listed tribes were consulted regarding the proposed regulations. 
Most, if not all, tribes discussed (when the NIGC wasn’t monopolizing the con- 
versation) their own individual tribe’s issues at those meetings. One 
tribe . . . gave a tour of their surveillance department to the NIGC only to 
have their tribe show up on the list of tribes having been consulted with on the 
proposed regulations. What?!? 

. . . Also, the laundry list provided in the notice of consultation is huge. There 
are 7 bullets in the notice but if you read each one, it’s really 13 topics plus 
your own tribe’s issues. All done in 45 minutes should you have the full amount 
of time once NIGC is done with their spiel. 

In sum, the tribes up here feel that they are damned if they do and damned 
if they don’t. If they sign up, chances of misrepresentation of their meeting to 
benefit the NIGC’s position is likely to occur. If they don’t, then their absence 
will be misrepresented as not haven taken the opportunity to consult when of- 
fered (as done with my tribe.) And finally, most believe that even if they could 
manage to have their meetings represented accurately, whatever they say about 
the proposed regulations will not be considered. That is, what difference will it 
make? They aren’t listening anyway. Why bother? This is a good indicator that 
something is wrong with the NIGC’s consultation process. 

The Federal-tribal government-to-government relationship needs to work better 
than this, especially when the agency has “Indian” in its name! 

The United States’ government-to-government relationship with Indian tribes is 
as venerable as the American Republic. In 1796, President George Washington told 
the Cherokee Nation that: 

The wise men of the United States meet together once a year to consider what 
will be for the good of all of their people .... I have thought that a meeting 
of your wise men once or twice a year would be alike useful to you .... The 
beloved agent of the United States would meet with them .... If it should 
be agreeable to you that your wise men should hold such meetings, you will 
speak your mind to my beloved man .... to be communicated to the Presi- 
dent of the United States .... 

President George Washington Letter to the Cherokee Nation, August 29, 1796. 

President Thomas Jefferson said, “The sacredness of [Native American] rights is 
felt by all thinking persons in America as well as Europe.” 3 Jefferson’s view is em- 
bodied in the Louisiana Purchase Treaty, where the United States agreed to honor 
prior European treaties, until such time as it entered its own treaties with the In- 
dian nations, based upon mutual consent: 

The United States promise to execute such treaties and articles as may have 
been agreed between Spain and the tribes and nations of Indians until by mu- 
tual consent of the United States and the said tribes or nations other Suitable 
articles shall have been agreed upon. 4 

In total, the United States entered into more than 370 Indian treaties, and these 
treaties guaranteed tribal lands and tribal self-government. Those guarantees con- 
tinue to protect tribal self-government and tribal lands today. 

Given this background, the NIGC should do its utmost to accommodate tribal gov- 
ernment views through consultation. We should not get a flippant response that 
consultation does not mean agreement. The United States should operate on a basis 
of mutual consent with Indian tribes, whenever possible — -just as it does with 
United States territories. A statutory directive to NIGC on government-to-govern- 
ment consultation is both appropriate and necessary. We encourage the Committee 
to introduce legislation along the lines of H.R. 5608, which seeks to codify Executive 
Order 13175. 

NIGC Should Follow Basic Rules for Drafting Regulations: Executive Order 
12866 

Executive Order 12866, as modified by the Bush Administration to exempt the 
Vice President, provides the framework for Federal agency rule-making. The Execu- 
tive Order provides: 


3 A. Josephy, The Patriot Chiefs (1961) at 178. 

4 Louisiana Purchase Treaty (Treaty between U.S.A. and the French Republic), Article VI 
(1803). (Spain is referenced because France acquired Louisiana territory from Spain). 
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The American people deserve a regulatory system that works for them, not 
against them .... [R]egulatory approaches that respect the role of State, 
local, and tribal governments; and regulations that are effective, consistent, sen- 
sible, and understandable .... 

This Executive Order requires that agencies identify the problem the regulation 
is intended to address, examine whether there are alternatives to direct regulation, 
determine the costs and benefits of the regulation, consult with state, local and trib- 
al governments and seek to minimize the burdens on those governments. In addi- 
tion, regulations should be drafted in a manner that is simple and easy to under- 
stand. 

NIGC has failed to comply with these standards. First of all, tribal governments 
have asked: What is the need for these regulations? NIGC has responded that it 
seeks clarity in terms of the definition of Class II technologic aids, yet its proposed 
definition is inherently ambiguous and does little or nothing to promote clarity. In- 
deed, Indian tribes have pointed out that its proposed definition of “electro-mechan- 
ical facsimile” may very well be contrary to IGRA’s statutory language and contrary 
to five Federal Court of Appeals cases on this subject. See U.S. v. 162 Megamania 
Gambling Devices, 231 F. 3d 713 (10th Cir. 2000); U.S. v. 103 Electronic Gambling 
Devices, 223 F. 3d 1091, 1093 (9th Cir. 2000); Seneca-Cayuga Tribe of Oklahoma v. 
National Indian Gaming Commission, 327 F.3d 1019 (10th Cir. 2003); United States 
v. Santee Sioux Tribe, 324 F.3d 607, 615-617 (8th Cir. 2003); Diamond Games v. 
Reno, 230 F.3d 713 (D.C. Cir. 2000). Thus, the primary NIGC rationale for the regu- 
lation is baseless and leaves the regulation without foundation or merit. 

The Oklahoma Indian Gaming Association makes the point a different way-where 
there is clear statutory guidance, why is the agency adding new legal requirements 
of its own making? OIGA states: 

Assuming for arguments sake, that classification regulations were needed, an- 
other question that has been asked and not answered is why hasn’t the NIGC 
used the statute and the Federal court cases, both those won and lost, as guide- 
lines for drafting regulations? Instead, the NIGC has chosen to draft extremely 
cumbersome language, which arbitrarily adds more than one legal element be- 
yond the elements that IGRA uses to define the game of “bingo.” Given the 
strict construction given to IGRA in other cases like the Colorado River Indian 
Tribes decision, and with three Federal Appeals Courts ruling that the statutory 
language of IGRA establishes the legal elements for bingo, the NIGC has no 
valid reason to go down a legally perilous path. 

As Gerry Danforth, Chairman of the Oneida Tribe of Wisconsin testified before 
the House Natural Resources Committee last week, if NIGC took the time to really 
consult with tribal governments on a government-to-government basis, it would find 
workable, acceptable and durable solutions to regulatory issues that do not lead to 
litigation. So, the time invested in consultation and coordination with Indian tribes 
is well worth it. 

NIGC’s own economic impact analysis (conducted by an independent economist) 
found that its Class II regulatory proposal would cost Indian tribes between $1.2 
billion and $2.8 billion annually. While the four proposed Class II regulations were 
published on October 24, 2007, the economic impact study was not published until 
February 1, 2008 and the comment period on the regulations closed on March 9, 
2008. NIGC did not conduct a cost-benefit analysis of its regulatory proposals. That 
violated Executive Order 12866. A cost-benefit analysis should have considered the 
cost of alternative regulatory approaches, such as using existing statutory defini- 
tions or existing regulatory definitions. The existing regulatory Class II technologic 
aid definition would carry no additional cost because it has been in force since June, 
2002, the industry has already accommodated the regulation, and the Federal 
Courts have approved the regulation. 5 

Clearly, the NIGC is failing to comply with the general rules for Federal regu- 
latory proposals. Indeed, on the Class II regulations, the NIGC failed the very basic 
task of drafting the regulations in a simple manner: After months of work by the 
Class II gaming manufacturers group convened by NIGC, NIGC took a fairly rea- 
sonable rewrite of its Class II minimum internal control standards regulation and 
re-inserted its old Class II MICS rule by reference. That is not plain English — the 


5 Seneca-Cayuga Tribe of Oklahoma v. National Indian Gaming Commission, 327 F.3d 1019 
(10th Cir. 2003) (10th Circuit relied on NIGC 2002 Class II regulations); United States v. Santee 
Sioux Tribe, 324 F.3d 607, 615-617 (8th Cir. 2003) (Relying on the NIGC 2002 Class II regula- 
tions, the Court found that “NIGC’s conclusion that Lucky Tab II is a permissible class II gam- 
ing device seems to be a reasonable interpretation of the IGRA”). 
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incorporation by reference makes it almost impossible to understand the new regu- 
latory proposal, or to point out potential conflicts between the old and new rule. 
This proposal needs to go back to the “drawing board” for a “plain English” lesson. 

NIGC Should Comply with the Regulatory Flexibility Act 

The Regulatory Flexibility Act requires Federal agencies to consider the economic 
impact of Federal regulations on small governments, communities, and entities. The 
RFA requires agencies to consider lower cost alternatives to expensive regulations. 
Experts explain the RFA as follows: 

The Regulatory Flexibility Act created several new sections in the APA. The leg- 
islative history states that the intention of the Act is “to encourage individuals, 
small businesses, small organizations, and small government bodies that would 
otherwise be unnecessarily adversely affected by Federal regulations .... It 
is primarily aimed at forcing agencies to consider the problems of small busi- 
nesses and local governments and to investigate least cost alternatives in regu- 
lation. 

C.A. Wright & C.H. Koch, “Judicial Review of Administrative Action,” 32 Fed. 
Prac. & Proc. Judicial Review, Section 8187 (2008). 

Yet, because the NIGC failed to conduct its economic impact analysis until the 
close of the comment period and it did not consider lower cost alternatives as re- 
quired by the Regulatory Flexibility Act. Thus, with the comment period closed trib- 
al governments are left to contemplate an economic impact of $1.2 billion to $2.8 
billion in lost income, a loss of perhaps 35,000 jobs, and an additional compliance 
burden of $347 million. Once again, the NIGC should re-open its regulation and con- 
sider lower cost alternatives to its proposed regulations. 

NIGC Should Comply With Congress’s Directive to Provide Training 

In 2006, Congress gave the NIGC new authority to work with tribal governments 
to provide technical assistance and training to tribal regulators. Public Law No. 
109-221 (2006). Specifically, the NIGC Accountability Act is intended to do three 
things: 

• Provide increased funding for NIGC by empowering NIGC to assess a fee up 
to the level of $0.80 per $1,000 of gross Indian gaming revenue; 

• Require NIGC to follow the Government Performance and Results Act; and 

• Require NIGC to include a training and technical assistance plan in its GPRA 
compliance plan. 

NIGC is currently undertaking a paperwork shuffle of its GPRA compliance plan, 
but Indian tribes were not consulted in its development, there have been no national 
or regional meetings scheduled to consult with tribes on the GPRA plan, and no 
training or technical assistance programs have been undertaken pursuant to the 
plan. NIGC has increased its fees and is spending more money under the fee provi- 
sions. 

NIGC Should Comply with the Federal Advisory Committee Act 

Congress established a general rule to limit the use of F ederal Advisory Commit- 
tees by regulatory agencies because they are not democratic. Yet, it provided an ex- 
ception for Federal agency consultation with state, local and tribal governments. 
That exception only applies to tribal governments when Federal agencies meet with 
authorized tribal government representatives. Under FACA, GSA provides oversight 
of Federal Advisory Committees. 

The NIGC, however, has been regularly constituting and disbanding Tribal Advi- 
sory Committees for work regarding the development of the NIGC’s regulatory pro- 
posals. It has several problems with this approach: 

• No Tribal Advisory Committee (TAC) plan or proposal was presented to GSA 
to ensure that NIGC is actually complying with FACA; 

• TAC Members were not initially requested to be authorized representatives of 
their tribal governments and some were not, putting them outside the FACA 
exception for consultation with tribal governments; 

• While the NIGC established the TAC to assist in the development of its Class 
II regulations, this committee was limited to seven members expected to rep- 
resent all of Indian country; and 

• Although the TAC unanimously objected to unreasonable restrictions on Class 
II games, none of its significant objections were accepted by the NIGC. 
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Just last month, the NIGC disbanded its existing TAC and Minimum Internal 
Control Standards Tribal Advisory Committee (MICS TAC) and then asked for the 
formation of a new Tribal Advisory Committee, to be limited to tribal regulators 
with five or more years experience. This gives the impression that when the existing 
TACS objected to arbitrary NIGC policies, the NIGC abolished them and sought a 
new TAC that would be amenable to NIGC views. As a tribal representative ex- 
plained to us: 

NIGC’s latest initiative to dissolve existing tribal advisory committees and to 
appoint new committees whose member’s qualifications have been predeter- 
mined by NIGC is done without tribal consultation. The NIGC should be consult 
with the tribes concerning the purposes and functions of the committees, and 
the qualifications of committee members. 

Tribes do have staff with the legal, technical and operational experience and 
skills to develop an effective regulatory environment, and they are willing and 
able to consult with NIGC to contribute their expertise to the process. It is clear 
from Chairman Hogen’s letter of February 29, 2008, that NIGC intends to ex- 
clude many experienced and competent candidates, who have legal or oper- 
ational experience, rather than “auditing” or “accounting” experience. 

Indeed, the NIGC’s new tribal regulatory experience requirement excludes elected 
tribal leaders while FACA expressly authorizes Federal consultation with elected 
tribal leaders as the primary exception to the general prohibition on “expert” advi- 
sory committees! 

Miscellaneous Concerns 

We have additional concerns with the NIGC. For example, NIGC does not have 
an audited financial statement available for review. The NlGC is just now imple- 
menting an accounting package that will give it the ability to produce financial 
statements. For the past 5 years, the NIGC has collected more fees than needed for 
its operating budget over the past 5 years. At the end of last year, the amount was 
greater than $10 million. While IGRA requires “excess” fees to be returned to the 
Tribes, these funds have been retained by NIGC from year to year. 

Conclusion 

Congress should act to ensure that the National Indian Gaming Commission is 
working with tribal governments to build up tribal government institutions rather 
than using a Washington-centered approach and relying primarily on rulemaking to 
solve perceived problems. We encourage the Senate Committee to consider legisla- 
tion like H.R. 5608 to mandate an accountable government-to-government consulta- 
tion process for the NIGC. In addition, the NlGC should begin to provide training 
and technical assistance to tribal governments and tribal gaming regulators as Con- 
gress mandated in 2006. NIGC has been collecting increased fees, but has yet to 
engage tribes under its new requirement to provide training and technical assist- 
ance. Perhaps if it did, NIGC would find a useful role, besides continually revising 
existing NIGC regulations. 

Senator Tester. Thank you, Mr. Mathews. 

Mr. Patterson? 

STATEMENT OF BRIAN PATTERSON, PRESIDENT, UNITED 
SOUTH AND EASTERN TRIBES 

Mr. Patterson. Good morning, Senator Tester and distinguished 
members of the Committee on Indian Affairs. My name is Brian 
Patterson. I am the President of the United South and Eastern 
Tribes. I am also a member of the Oneida Indian Nation where I 
serve as Bear Clan Representative to the nation’s council. Thank 
you for the opportunity to testify before the Committee on our ex- 
periences with the National Indian Gaming Commission. 

USET represents 25 federally recognized tribes from Maine to 
Texas to Florida. While for the most part the relationship of our 
member tribes with the NIGC works well and is positive, there is 
one very important area in which USET feels that NIGC has failed 
to meet its responsibility to Indian Country, and our tribes are af- 
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fected by this failure far more than other areas of the Country. The 
NIGC and USET share the same common goal of ensuring that In- 
dian gaming operates in a manner which benefits and protects trib- 
al interests. I will highlight several areas in which we have been 
able to establish positive relationships. 

One, our member tribes have been able to work collaboratively 
with the NIGC to identify areas in which the tribes could improve 
the regulation before they become problematic. Two, despite a Fed- 
eral decision limiting the NIGC’s jurisdiction on Class III gaming 
operations, several of our member tribes have continued to work 
with the NIGC to ensure that their operations meet minimal inter- 
nal control standards. 

Three, a number of our member tribes are located in States 
which allow Class III gaming as a matter of State law, but the 
States refuse to negotiate with tribes for Class III gaming com- 
pacts. The NIGC has been helpful in providing these tribes with 
technical assistance in the operation of Class II gaming and offer- 
ing support and assistance with developing the regulatory frame- 
work necessary for secretarial procedures to move forward. 

Four, the NIGC has also provided on-site training to a number 
of our member tribes which provides them with invaluable tech- 
nical assistance they need to develop and improve their regulatory 
systems. 

As I have mentioned above, there is one very important situation 
in which we believe the NIGC has failed to meet and fulfill its re- 
sponsibilities to those tribes who are only able to operate Class II 
gaming. For the member USET tribes who find themselves in this 
situation, the State’s regulatory scheme would in fact allow them 
to operate Class III gaming. However, for these tribes, their respec- 
tive State has refused to negotiate a Class III compact with the 
tribe. 

These tribes are therefore left to operate Class II games, and 
apply to the Department of Interior for Class III gaming proce- 
dures, a process which has taken years to navigate. Thus, the regu- 
lation of Class II gaming is vital to USET member tribes, especially 
those located in Florida, Alabama, Louisiana, and Texas. Con- 
sequently, USET member tribes follow the NIGC’s regulatory ef- 
forts in the area of Class II gaming with great interest. 

Unfortunately, the NIGC’s new set of proposed regulations ad- 
dressing Class II definitions would have a devastating impact on 
many gaming operations. The NIGC’s own economic impact study 
estimates that the draft Class II regulations will cost the tribal 
gaming industry over $1.2 billion a year. 

Much to our dismay, these regulations are dramatically different 
than previous drafts that have been worked on between NIGC and 
tribes. The USET tribes generally believe that NIGC has not lis- 
tened to our comments, nor have they acknowledged the current 
state of the law. USET tribes are most concerned that the NIGC 
has set on a specific outcome with regard to adoption of these pro- 
posed regulations pertaining to Class II gaming, and that this has 
skewed the rulemaking process. I have attached copies of our mem- 
ber tribes’ comments regarding the proposed gaming classification 
regulations. 
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One additional area on which we would like to comment is that 
of governmental planning and performance. The application of the 
Government Performance Results Act to the NIGC is a positive 
step. We look forward to an ongoing consultation and dialogue with 
the Commission as the draft GPRA report is finalized. 

In conclusion, our member tribes feel the overall relationship be- 
tween the tribes and NIGC is positive. We acknowledge Chairman 
Hogen’s support of Indian tribes over the many years and in his 
many different roles. But we also believe that NIGC has failed in 
one very significant respect with its unyielding move toward re- 
working Class II gaming regulation. 

A lot of hard work has already been done to develop consensus 
positions on many of the Class II issues. This provides a good place 
for us to re-engage with the Federal Government in establishing a 
meaningful dialogue to reach out to an acceptable outcome for In- 
dian nations. 

Thank you, Senator Tester, for the opportunity to testify before 
you today. 

[The prepared statement of Mr. Patterson follows:] 

Prepared Statement of Brian Patterson, President, United South and 
Eastern Tribes, Inc. 

Good morning Mr. Chairman and distinguished members of the Committee on In- 
dian Affairs, my name is Brian Patterson, and I am the President of the United 
South and Eastern tribes, Inc. (USET). I am also an enrolled member of the Oneida 
Indian Nation, where I serve on the Nation’s Council as a Bear Clan Representa- 
tive. Thank you for the opportunity to testify before the Committee on our experi- 
ences with the National Indian Gaming Commission (“Commission” or “NIGC”). 

United South and Eastern Tribes, Inc. is a non-profit, inter-tribal organization 
that collectively represents its member tribes at the regional and national levels. 
USET represents twenty-five federally recognized tribes . 1 

Included among the members of USET are some of the largest gaming tribes in 
the United States. We also represent tribes with more modest gaming facilities, as 
well as tribes that currently do not engage in gaming. 

Congress enacted IGRA “to promote tribal economic development, tribal self-suffi- 
ciency, and strong tribal government .” 2 The Act, for the most part, has accom- 
plished those goals. Indian gaming has been described as “the only federal Indian 
economic initiative that ever worked.” That is absolutely correct. Indian gaming has 
served as a critical economic tool to enable Indian nations to once again provide es- 
sential governmental services to their members, re-assert their sovereignty, and pro- 
mote the goals of self-determination and self-sufficiency. 

Prior to the advent of Indian gaming, many Indian nations, while legally recog- 
nized as sovereign governments, were not able to provide basic, governmental serv- 
ices to their people. They had all of the legal attributes of sovereign nations, but 
many did not have the practical ability to be an effective government for their mem- 
bers. Consequently, despite a strong and proud tradition, Indian nations languished 
in a two hundred year cycle of poverty. 

Today, the resources of Indian gaming operations are used to provide essential 
governmental services to tribal members. Indian nations across the country are 
using gaming revenues to invest in dozens of tribal member programs, including 
home ownership initiatives, tuition assistance for everything from elementary 


1 Members of the United South and Eastern Tribes, Inc., include: Eastern Band of Cherokee, 
Mississippi Band of Choctaw, Miccosukee Tribe, Seminole Tribe of Florida, the Chitimacha Tribe 
of Louisiana, the Seneca Nation of Indians, the Coushatta Tribe of Louisiana, the St. Regis 
Band of Mohawk Indians, Penobscot Indian Nation, the Passamaquoddy Tribe Indian Township, 
the Passamaquoddy Pleasant Point, the Houlton Band of Maliseet Indians, the Tunica-Biloxi In- 
dians of Louisiana, the Poarch Band of Creek Indians, the Narragansett Indian Tribe, the 
Mashantucket Pequot Tribe, the Wampanoag Tribe of Gay Head (Aquinnah), the Alabama- 
Coushatta Tribe of Texas, the Oneida Indian Nation, the Aroostook Band of Micmac Indians, 
the Catawba Indian Nation, the Jena Band of Choctaw Indians, the Mohegan Tribe of Con- 
necticut, the Cayuga Nation, and the Mashpee Wampanoag Tribe. 

2 25 U.S.C. §2701(4) 
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schools to post-doctorate work, health insurance for all tribal members, and access 
to top-notch health clinics. 

We cannot calculate the intangible benefits of the impact such economic develop- 
ment has created, including the impact on the most important matter for an Indian 
nation — its human resources. Suffice it to say that in many situations, Indian gov- 
ernments have seen their members move from unemployment rolls to being gain- 
fully employed. 

Reclaiming a past heritage also has been a priority for all USET members, and 
gaming proceeds have enabled Indian nations to make tremendous gains in this 
area. In many respects, these individual efforts culminated collectively in the dedi- 
cation of the National Museum of the American Indian in September 2004. I am 
proud to note that the three largest contributions to the building of this tremendous 
institution came from Indian nations that are Members of USET. 3 I want to thank 
the Committee for its leadership in making this museum a reality, and in par- 
ticular, Senator Inouye for his vision and dedication to ensuring that the museum 
would meet the expectations of Indian people. 

While for the most part, the relationship of our member tribes with the NIGC 
works well and is positive, there is one very important area in which USET member 
Tribes feel the NIGC has failed to meet its responsibilities to Indian Country, and 
our tribes are disproportionately affected by this failure far more than other areas 
of the Country. I am here today to discuss both the negative and positive aspects 
of our members’ relationship with the NIGC. 

Working Toward a Common Goal 

The National Indian Gaming Commission and the United Southern and Eastern 
Tribes, Inc., share the common goal of ensuring that Indian gaming operated by the 
USET Tribes is operated fairly and in a manner which benefits and protects the 
Tribes’ interests. We believe that the Tribes and the NIGC have been able to estab- 
lish a relationship that assists both parties in meeting their goals. 

There are several areas in which we have been able to establish positive relation- 
ships. 

1. Working together to identify problem areas. 

Our member tribes have been able to work collaboratively with the NIGC to iden- 
tify areas in which the Tribes could improve their regulation before they become 
problematic. It can be helpful to engage the assistance of the NIGC, even though 
Tribes are quite effective at resolving tbe vast majority of these issues without such 
assistance. 

2. Voluntarily working with NIGC to conduct on-site reviews of their Class III gam- 

ing operations. 

Despite the holding in the Colorado River Indian Tribe ( CRIT) v. National Indian 
Gaming Commission, several of our member tribes have continued to work with the 
NIGC to ensure that their operations meet minimum internal control standards. 
Many tribes, since the CRIT decision was issued, have voluntarily continued to fol- 
low the Minimum Internal Control Standards set in place by the NIGC prior to the 
decision. 

The NIGC has assisted more than one of our member Tribes with on-site visits 
to assess voluntary compliance with those MICS standards. 

3. Working with tribes who have applied for Secretarial Procedures. 

A number of our member Tribes are located in states which allow Class III gam- 
ing as a matter of State law, but the States refuse to negotiate with the tribes for 
Class III gaming compacts. These tribes are left to operate Class II gaming and seek 
Secretarial Procedures. 

The NIGC has been helpful in providing these tribes with technical assistance in 
the operation of Class II gaming, and offering support and assistance with devel- 
oping the regulatory framework necessary for Secretarial Procedures to move for- 
ward. In at least one instance, the NIGC has offered to provide Class III regulatory 
services to the Tribe seeking procedures. 

4. Providing on-site training and review. 

The NIGC has also provided on-site training to a number of our member Tribes, 
which provides them with invaluable technical assistance they need to develop and 
improve their new or existing regulatory systems. They are also available and have 
provided on-site reviews to assess the adequacy of existing systems in place, and 


3 Jim Adams, Leaders guide museum with humble yet historic partnership, Indian Country 
Today (Lakota Times), Sept. 22, 2004, at 1. 
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provide advice on how to improve those systems, preventing problems before they 
can happen. 

When Relationships Break Down 

As I mentioned above, there is one very important situation in which we believe 
the NIGC has failed to meet its responsibilities to those Tribes who are only able 
to operate Class II gaming. 

For the member Tribes of USET who find themselves in this situation, their 
state’s regulatory scheme would in fact allow them to operate Class III gaming. 
However, for these Tribes, their respective state has refused to negotiate a Class 
III compact with the Tribe. These Tribes are therefore left to operate Class II 
games, and apply to the Department of Interior for Class III gaming procedures, a 
process which takes years to navigate. In the case of one of our member Tribes, this 
process of receiving Class III gaming took sixteen years (16) to resolve and is still 
not complete. 

Thus, the regulation of Class II gaming is vital to many of our member Tribes, 
especially those located in Florida, Alabama, Louisiana and Texas. Consequently, 
USET member tribes follow the NIGC’s regulatory efforts in the area of Class II 
gaming with great interest. 4 

In the past several years, the NIGC has attempted to modify the regulatory struc- 
ture surrounding Class II gaming in a number of ways, beginning in 2003 with the 
formation of a Tribal Advisory Committee charged with creating a “bright line” be- 
tween Class II and Class III gaming. These efforts led to the NIGC’s publication 
of Game Classification Standards and amendments to its definition of 
electromechanical facsimile on May 26, 2006, as well as proposed Class II Technical 
Standards on August 11, 2006. Tribes overwhelmingly opposed these draft regula- 
tions, a position that was driven home during a hearing held on September 19, 
2006. Most Tribes stated that the new standards would impose an unwieldy and un- 
workable system of rules on Class II operators, and would cause severe economic 
harm to Indian tribes who operate Class II games. And tribes were not alone in 
their opposition of these regulations: gaming manufacturers also opposed the 
NIGC’s regulations. 

In the wake of this hearing, the NIGC held a follow-up meeting in December of 
2006 with what is now termed the “Tribal Gaming Working Group.” This Working 
Group consists of Tribal Leaders, technical and legal experts, and members of the 
NIGC’s Tribal Advisory Committee (TAC) on Class II gaming, which itself is made 
up of Tribal representatives and Class II technical experts. During this follow-up 
meeting, the draft regulations were discussed, and it was agreed that the Working 
Group would develop a more suitable set of Class II Technical Standards. Less than 
two months later, on January 25, 2007, this group provided a revised draft of the 
Class II Technical Standards to tbe NIGC for review and consideration. Now under- 
standing that they were looking at Class II gaming incorrectly, and that they need- 
ed to look at Class II gaming more systematically, the NIGC withdrew all pending 
Class II regulations on February 15, 2007. 

The NIGC, in conjunction with the Tribal Gaming Working Group, then embarked 
on an extensive effort to revise the NIGC’s Minimum Internal Control Standards 
(MICS) so that they conformed to the Technical Standards, as revised. The Working 
Group also made additional conforming changes to the already revised Technical 
Standards to ensure that when taken as a whole, the overall package was con- 
sistent. 

The work product from this extensive effort was submitted to the NIGC on Sep- 
tember 12, 2007. On October 24, 2007, the NIGC published four new sets of pro- 
posed regulations addressing the Facsimile Definition, Game Classification Stand- 
ards, the MICS and the Class II Technical Standards. Much to our dismay, however, 
our member tribes who participated in this process were completely shocked to find 
that significant and material changes had been made by the NIGC to the collabo- 
rative September 2007 drafts. 

Overall, USET Tribes generally believe that the NIGC has not listened to their 
comments, nor have they acknowledged the current state of the law. Our member 
Tribes also are concerned with the appearance that the NIGC simply went through 
the motions of “consultation” by holding meetings with tribal leaders and represent- 
atives when in fact, they had no intention of attempting to reach a consensus or 


4 In addition, the regulation of Class II gaming is important even to those tribes who operate 
pursuant to Class III compacts because in many instances the terms of the compact expire. 
There is no guarantee that a state with a new governor and legislature will negotiate in good 
faith over a new compact. 
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even making meaningful concessions regarding the substance of the draft regula- 
tions. 

Perhaps most disturbing, our members Tribes are concerned that the NIGC has 
not heeded Tribal concerns regarding the devastating impacts that these proposals 
will have on the Tribal gaming industry. The NIGC’s own economic impact study 
estimates that the draft Class II regulations will cost the tribal gaming industry 
over $1.2 billion a year. 

At the end of the day, USET Tribes are concerned that the NIGC has been set 
on a specific outcome with regard to the adoption of the proposed regulations per- 
taining to Class II gaming, and that this orientation to a specific outcome has 
skewed the rulemaking process. They also feel that, despite their best efforts to deal 
with the NIGC fairly on these issues, they have not received the same treatment 
in return. 

I have attached copies of our member Tribes comments regarding the proposed 
gaming classification regulation for your information, because I feel the information 
contained in them is important and too detailed to be properly addressed by my 
brief testimony. 

Governmental Performance and Results Act 

One additional area in which we would like to comment is that of governmental 
planning and performance. Until very recently, the National Indian Gaming Com- 
mission was not required to take part in the standard strategic planning and per- 
formance assessment in which other agencies are required to participate. 

This changed very recently, with the adoption of Public Law 109-221, which sub- 
jected the NIGC to the requirements of the Government Performance and Results 
Act (GPRA) of 1993 (Public Law 103-62) and additionally required the NIGC to pro- 
vide a plan for technical assistance to tribal gaming operations in accordance with 
GPRA. 

We believe that the application of GPRA to the NIGC is a positive step toward 
making the Commission more transparent and accountable to the public and par- 
ticularly to Indian Country. We are also encouraged by the development of the draft 
GPRA plan proposed by the NIGC is a move in the right direction, and we look for- 
ward to an ongoing consultation and dialogue with the NIGC on their future plans 
before the report is finalized. 

Conclusion 

As you can see, the relationship between the diverse tribes who make up the 
United South and Eastern Tribes and the Commission is complicated. Overall, our 
member tribes feel that the relationship between tribes and the NIGC is positive. 
We acknowledge Chairman Hogen’s support of Indian tribes over many years and 
in many different roles. But we also believe that NIGC has failed in one very signifi- 
cant respect, with its unyielding move toward reworking Class II gaming regulation. 

The failure of the NIGC to properly consult with tribes regarding its Class II rule- 
making efforts has left our member Tribes frustrated. However, if afforded the op- 
portunity, we are committed to continuing to work with Congress and the NIGC on 
the Class II gaming issues. A lot of hard work already has been done to develop 
consensus positions on many of the Class II issues. This provides a good place for 
us to re-engage with the Federal Government in establishing meaningful dialogue 
to reach to an acceptable outcome for Indian nations. 

Thank you, Mr. Chairman, for the opportunity to testify today. 

Senator Tester. Thank you, Mr. Patterson. 

Mr. Luger? 

STATEMENT OF J. KURT LUGER, EXECUTIVE DIRECTOR, 
NORTH DAKOTA AND GREAT PLAINS INDIAN GAMING 
ASSOCIATION 

Mr. Luger. Thank you, Senator. My name is Kurt Luger. I am 
a member of the Cheyenne River Sioux Tribe in South Dakota. My 
office is in Bismarck, North Dakota and I represent 28 nations 
from Kansas, Nebraska, Iowa, North Dakota, South Dakota, and 
the great State of Montana. 

I am here today, and I will great right to the heart of our con- 
cerns with the NIGC. It is that they have adopted a top-down in- 
side-the-beltway approach to the regulation of Indian gaming. 
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Rather than coming out to the field to assist tribal governments in 
ensuring that tribal regulatory systems are running appropriately. 
The NIGC constantly wants to write new Federal rules. We ac- 
knowledge that the NIGC is willing to sit down with tribal leaders 
and willing to attend tribal meetings. Unfortunately, tribal leaders 
often come away with the feeling that NIGC had a predetermined 
decision and that despite tribal concerns, the NIGC will not move 
off its own bureaucratic agenda to find its way to respect tribal sov- 
ereignty and self-government. 

We are told that consultation does not mean agreement, but con- 
sultation is supposed to be meaningful and it should require con- 
sideration of tribal points of view and accommodation of those per- 
spectives to the greatest extent possible. For example, when the 
NIGC was developing its Class II regulatory proposals, it was very 
reluctant to consider tribal governmental points of view. Yet when 
the gaming manufacturers made a point, the NIGC would listen to 
them readily. 

The other thing that happens is when something appears to 
make travel concerns, the Chairman and Commissioners go back 
and talk to the NIGC lawyers and any sign of accommodation is 
later dropped. There is simply too much inside-the-beltway coun- 
seling and not enough field experience. 

I brought with me five recommendations that we believe would 
help the NIGC in fulfilling its mission to assist Indian tribes with 
gaming regulation. One, our first recommendation is to make Fed- 
eral and tribal consultation meaningful, that NIGC should be di- 
rected by statute to follow Executive Order 13175, and we call upon 
the Senate Committee to consider a bill similar to H.R. 5608. 

Our next recommendations concern training and technical assist- 
ance. In 2006, the NIGC Accountability Act was signed into law. 
In that Act, Congress intended three things: to provide increased 
funding to the NIGC; require the NIGC to comply with the Govern- 
ment Performance and Results Act; and to require the NIGC to in- 
clude training and technical assistance plans to the GPRA. 

NIGC is currently undertaking a paperwork shuffle of its GPRA 
compliance plan, but Indian tribes were not consulted in its devel- 
opment. There have been no national or regional meetings sched- 
uled to consider with the tribes on the GPRA plan, and no training 
or technical assistance programs have been undertaken. NIGC, 
however, has increased its fees and is spending the money under 
the fee provisions. 

Two, we recommend that NIGC hire a training and technical as- 
sistance director with Indian gaming experience. We urge the Sen- 
ate Committee to ensure that NIGC hires a training and technical 
assistance director to begin providing training and technical assist- 
ance programs to tribal governments and tribal gaming regulators. 

Three, we also recommend that NIGC provide training and tech- 
nical assistance that meets or exceeds industry standards. This is 
critical. We need practical training and useful technical assistance 
that can really help tribal regulators to establish and maintain top- 
notch systems that meet or exceed industry standards. 

Mr. Chairman, our experience of you today called up what I my- 
self and my association has put on more than 150 training ses- 
sions. I went back through my record. Their people have been at 
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less than 10 of them. They tell me one of two things: they are not 
available or they don’t have the expertise in that particular field 
to do it. So, I get them from Indian Country, from within ourselves. 
If lawyers who do not know the industry standards are assigned 
to the task of training and technical assistance, it is a waste of 
time. 

The NIGC should apply Indian preference in hiring. The District 
Court of the District of Columbia recently ruled that Indian pref- 
erence in hiring applies to “positions in the Department of Interior 
whether within or without the Bureau of Indian Affairs that di- 
rectly and primarily provides services to Indians.” NIGC is directly 
and primarily providing regulatory services to Indians within the 
meaning of Indian preference, yet NIGC has a poor track record of 
hiring Indians. Only three out of 17 supervisory personnel at the 
NIGC Washington headquarters are Indian. This must change. 

Lastly, we are also very concerned with NIGC’s use of Federal 
advisory committees. The NIGC claims exemption from FACA and 
constitutes and disbands tribal advisory committees at will. It is a 
recommendation that NIGC submit its claimed FACA exception to 
GSA for its review, and upon a favorable review by GSA, that the 
tribal advisory committees be formed only after consultation about 
their use and purpose with tribal governments. 

In conclusion, the NIGC must respect tribal governments as day- 
to-day regulators of Indian gaming and become more of a user- 
friendly agency. NIGC must stop its top-down inside-the-beltway 
approach. We have seen it before. It was called the BIA and the 
IHS, and we don’t need anymore of that. 

Thank you very, very much for your time and for being invited 
today. 

[The prepared statement of Mr. Luger follows:] 

Prepared Statement of J. Kurt Luger, Executive Director, North Dakota 
and Great Plains Indian Gaming Association 

Good Morning, Chairman Dorgan and Members of the Committee. Thank you for 
inviting me to testify this morning. 

My name is Kurt Luger and I am a member of the Cheyenne River Sioux Tribe. 
I grew up on the Standing Rock Sioux reservation in North Dakota on my family 
ranch and my family operates a grocery store and small business in Fort Yates, 
North Dakota. 

I serve as the Executive Director of the North Dakota Indian Gaming Association, 
which includes the Spirit Lake Sioux Tribe, Standing Rock Sioux Tribe, Sisseton- 
Wahpeton Sioux Tribe, the Three Affiliated Tribes of Fort Berthold, and the Turtle 
Mountain Chippewa Tribe. 

I also serve as the Executive Director of the Great Plains Indian Gaming Associa- 
tion, which covers North Dakota, South Dakota, Nebraska, Iowa, Kansas, Wyoming, 
and Montana. GPIGA was founded in 1997, and we have 28 Tribes as Members. 
This year we will hold our 16th Annual Gaming Conference & Trade Show together 
with the Minnesota Indian Gaming Association on May 18-21, 2008 at the Mystic 
Lake Casino & Hotel. Senator Dorgan, I respectfully extend to you an invitation to 
be our keynote speaker on Monday, May 19, 2008, so our tribal leaders can hear 
from you directly about the Committee’s policies and priorities. 

At GPIGA, our mission is to bring together the federally recognized Indian Na- 
tions in the Great Plains Region who are operating gaming enterprises in a spirit 
of cooperation to develop common strategies and positions concerning issues affect- 
ing all gaming tribes; to promote tribal economic development and its positive im- 
pacts within the Great Plains; to provide pertinent and contemporary information 
for the benefit of the GPIGA member nations; to draw upon the unique status of 
those Great Plains Indian Nations which have treaties between themselves and the 
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United States; and to provide our Member Tribes with information about national 
legislation and issues affecting tribal economic development. 

Naturally, we are concerned about the manner in which the NIGC approaches its 
mission to assist tribes in regulating Indian gaming. Rather than a cooperative envi- 
ronment where the NIGC and Indian tribes work together to ensure the highest 
standards of regulation, Tribes are left with the impression that the NIGC has cho- 
sen to write regulations without tribal input or concern for the affect those regula- 
tions will have on tribal sovereignty and the Indian gaming industry. Similarly, we 
are concerned by the lack of training and technical assistance on those regulations 
to Indian tribes and tribal regulators despite a mandate to do so in the NIGC Ac- 
countability Act of 2006. 

Background: Federal-Tribal Government-to-Government Relations 

Before the United States, Indian tribes were independent sovereigns with sustain- 
able economies, strong agricultural traditions, vast natural resources and extensive 
trade networks. Early United States’ treaties sought to foster “a firm and lasting 
peace” with the North Dakota tribes, to build a trade network between the United 
States and North Dakota tribes, and to extend Federal protection to the tribes. See 
Treaty with the Mandan (1825); Treaty with the Arikara (1825); Treaty with the 
Hunkpapa Sioux (1825). Later, the United States sought cessions of land from 
North Dakota tribes through war, treaty, or statutory agreement, and these cessions 
left the tribes destitute. 

Through these treaties the United States acknowledged the status of Indian tribes 
as sovereigns and established the principle of government-to-government relations 
between the United States and Indian tribes. In fact, these principles are part of 
the very fabric of the Constitution, as set forth in the Indian Commerce and Treaty 
Clauses. The United States never withdrew its treaty pledges of peace, friendship, 
and protection for North Dakota’s Indian tribes, and accordingly, we seek to hold 
the United States to its Federal trust responsibility. Part of the Federal trust re- 
sponsibility is a duty to protect tribal self-government, which means that to the 
greatest extent possible, the United States, its officers and agencies should work 
with Indian tribes on a basis of mutual respect and mutual consent. 

Indian Gaming in North Dakota 

The Indian Gaming Regulatory Act’s purpose is to build strong tribal govern- 
ments, promote tribal economic development and foster tribal self-sufficiency. Indian 
gaming has been an important economic development activity for Indian tribes in 
North Dakota and the Great Plains region. 25 U.S.C. section 2701(4). 

After almost 20 years of experience under the Indian Gaming Regulatory Act, we 
can say definitively that Indian gaming is working in rural areas of America. Indian 
tribes that faced 50, 60, and even 70 percent unemployment are now generating jobs 
not only for their own tribal members, but for neighboring non-Indians as well. I 
live and work in North Dakota so I will use the North Dakota Tribes as a represent- 
ative example. 

In North Dakota, Indian gaming has a significant economic impact. Our tribal 
government gaming operations provide employment, essential tribal government 
revenue that funds essential services and community infrastructure, and generates 
much needed revenue for communities statewide through the economic multiplier ef- 
fect. Our Tribes have created 2,400 direct, full-time jobs with pension and health 
care benefits. The payroll from the gaming operations exceeds $55 million, and ap- 
proximately $39 million of that payroll goes to tribal members who live in rural 
North Dakota. More than 70 percent of our gaming employees are Native Americans 
and 40 percent of our employees were formerly unemployed and survived on wel- 
fare. 

Our tribal government payroll contributes $156 million annually to the total econ- 
omy of the state. Tribal government gaming operations purchased over $45 million 
in goods and services within North Dakota. Purchases were made in 93 communities 
throughout the State. Without these sales, the state would lose $100 million of eco- 
nomic activity in cities throughout the State. We have estimated our total economic 
impact in the State since 1997 to have exceeded $1.3 billion. 

Indian Tribes in North Dakota 

In North Dakota, 5 tribal governments operate Indian gaming facilities: the Three 
Affiliated Tribes of Fort Berthold — Mandan, Hidatsa, and Arikara; the Spirit Lake 
Sioux Tribe, the Turtle Mountain Chippewa Tribe, the Standing Rock Sioux Tribe 
and the Sisseton-Wahpeton Sioux Tribe. Both the Standing Rock Sioux Tribe’s res- 
ervation and the Sisseton-Wahpeton Sioux Tribe’s reservation straddle the border 
with South Dakota. 
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Three Affiliated Tribes. The Three Affiliated Tribes, Mandan, Hidatsa, and 
Arikara, operate as a unified tribal government. These Tribes have occupied the 
Missouri valley for hundreds and thousands of years, planted corn, squash, and 
beans on the fertile flood plains, and hunted buffalo and wild game. Living in 
stockaded villages, the Three Affiliated Tribes were devastated by smallpox 
epidemics in 1792, 1836, and 1837. 

The traditional lands of the Mandan, Hidatsa, and Arikara encompassed an area 
of 12 million acres from eastern North Dakota to Montana and as far south as Ne- 
braska and Wyoming. Early on, the Three Affiliated Tribes established friendly rela- 
tionships with the United States. They welcomed the Lewis and Clark expedition 
into their villages and assisted them on their journey. The Fort Laramie Treaty of 
1851, congressional acts and executive orders reduced the Tribes’ lands to 1,000,000 
acres in western North Dakota. 

In the 1950s, the Three Affiliated Tribes were asked to undertake a tremendous 
sacrifice by allowing the United States to dam the Missouri River and flood their 
reservation. The original tribal headquarters were flooded and families were moved 
away from the fertile Missouri River flood plain up on to the high prairie. When 
Lake Sakakawea was formed by the dam, the new lake divided the reservation into 
three parts. 

Due to the flooding, the Tribes suffered an enormous loss of natural resources, 
including the most fertile land on the reservation, their community was divided and 
the small village life that many had known along the Missouri River was gone. The 
tribal headquarters were relocated four miles away in New Town, North Dakota. 
Today, the tribal population is about 10,000 with about 5,000 living on the reserva- 
tion. 

Spirit Lake Sioux Tribe. The Spirit Lake Sioux Tribe is composed of the Sisseton- 
Wahpeton and Yankton bands of the Dakota or Sioux Nation. Originally residing 
in Minnesota and eastern North Dakota, the Spirit Lake Sioux Reservation was es- 
tablished by the Treaty of 1867 with the United States. The Treaty of 1867 provides 
that: “The . . . Sioux Indians, represented in council, will continue . . . friendly 
relations with the Government and people of the United States . . . .” The Treaty 
recognizes the Spirit Lake Sioux Reservation as the “permanent” reservation of the 
Tribe. 

The Tribe has worked to develop jobs through manufacturing, providing Kevlar 
helmets and military vests to the Pentagon through Sioux Manufacturing Corpora- 
tion, yet with a reservation population of over 6,000 people, the Tribe has struggled 
with 59 percent unemployment as the Defense Department budget was cut in the 
1990s. The Spirit Lake Reservation encompasses 405 square miles north of the 
Sheyenne River in northeastern North Dakota. 

Turtle Mountain Chippewa Tribe. The Chippewa or Ojibwe people originally in- 
habited the Great Lakes Region and began to hunt and trade in North Dakota in 
the late 18th and early 19th Centuries. Historically, the Chippewa and the Dakota 
fought wars with each other, but they settled their differences through the Treaty 
of Sweet Corn in 1858. 

In 1882, Congress set aside a 32 mile tract in Northeastern North Dakota for the 
Turtle Mountain Band of Chippewa 11 miles from the Canadian border. With the 
passing of the great buffalo herds, the Chippewa turned to agriculture and ranch- 
ing, and faced many difficulties due to encroachment by settlers. 

Today, almost 20,000 tribal members live on the 6 x 12 mile Turtle Mountain res- 
ervation. Belcourt, North Dakota, the tribal headquarters, has become the 5th larg- 
est city in the state. 

Standing Rock Sioux Tribe. The Standing Rock Sioux Tribe is composed of Sitting 
Bull’s Band, the Hunkpapa, and the Yanktonai, with some Black Foot Sioux on the 
South Dakota side. In the Fort Laramie Treaty of 1868, the United States pledged 
that: “The Government of the United States desires peace and its honor is hereby 
pledged to keep it.” The Treaty also provides that the Great Sioux Reservation was 
to serve as the “permanent home” of the Sioux Nation. 

Yet, in 1876, General Custer and the 7th Cavalry came out to Sioux country to 
force the Sioux tribes on to diminished reservations. In 1889, the Federal Govern- 
ment once again called on the Sioux Nation to cede millions more acres of reserva- 
tion lands, and the Standing Rock Sioux Reservation was established by the Act of 
March 2, 1889. Sitting Bull had opposed the land cession and in 1890, he was mur- 
dered by United States officers — that is, the BIA police acting in concert with the 
U.S. Cavalry and under the direction of the Indian Agent. 

The Standing Rock Sioux Reservation is composed of 2.3 million acres of land 
lying across the North and South Dakota border in the central area of the State. 
Like the Three Affiliated Tribes, the Standing Rock Sioux Tribe was asked to make 
a substantial sacrifice for flood control and ceded almost 56,000 acres of the best 
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reservation land for Lake Sakakawea. Tribal members were removed from their tra- 
ditional homes along the Missouri River flood plain and relocated well up above the 
river. Today, the population of resident tribal members is almost 10,000. 

Sisseton-Wahpeton Sioux Tribe. Located in Southeastern North Dakota and 
Northeastern South Dakota, the Sisseton-Wahpeton Sioux Tribe has a total enroll- 
ment of over 10,000 tribal members and a resident population of about 5,000 tribal 
members. The Tribe was originally located in Minnesota, but pressure from white 
settlers pushed the Tribe westward. The Treaty of 1858 with the United States es- 
tablished the Sisseton-Wahpeton Sioux Reservation, which today has approximately 
250,000 acres in North and South Dakota. 

The Tribal-State Compact Process in North Dakota 

Since the beginning of tribal gaming in North Dakota, its primary function has 
been to provide employment and economic development opportunities. Indian gam- 
ing has also provided vital funding for tribal government infrastructure, essential 
services including police and fire protection, education, and water and sewer serv- 
ices, and tribal programs, such as health care, elderly nutrition, and child care. 

There are five Indian gaming facilities in the state — Four Bears Casino & Lodge 
(Three Affiliated Tribes), Sky Dancer Casino & Lodge (Turtle Mountain), Spirit 
Lake Casino (Spirit Lake Sioux), Dakota Magic Casino (Sisseton-Wahpeton), and 
Prairie Knights Casino & Lodge (Standing Rock). 

In North Dakota, tribal governments have worked hard to maintain our sovereign 
authority and territorial integrity, so that we can provide a life for our people on 
our own homelands. The Indian Gaming Regulatory Act acknowledges the govern- 
mental status of Indian tribes and seeks to promote “tribal economic development, 
self-sufficiency, and strong tribal governments.” 

Historically, state law does not apply to Indian tribes or Indians on Indian lands 
in the absence of an express congressional delegation of authority. That means that 
under general principles of Indian sovereignty, Indian tribes are able to conduct 
gaming under tribal law, not state law. Yet, through the Indian Gaming Regulatory 
Act, Congress made a compromise between tribal interests and state interests and 
established the Tribal-State Compact process for the regulation of Class III gaming. 
The Senate Committee Report explains: 

It is a long and well-established principle of Federal Indian law as expressed 
in the United States Constitution . . . that unless authorized by act of Con- 
gress, the jurisdiction of State governments and the application of state laws 
do not extend to Indian lands .... [U]nless a tribe affirmatively elects to 
have State laws and State jurisdiction extend to tribal lands, the Congress will 
not unilaterally impose or allow State jurisdiction on Indian lands for the regu- 
lation of Indian gaming activities. The mechanism for facilitating the unusual 
relationship in which a tribe might affirmatively seek the . . . application of 
state laws ... is a Tribal-State Compact. 

The Administration expressly rejected a primary Federal regulatory role: 

Recognizing that the extension of State jurisdiction on Indian lands has tradi- 
tionally been inimical to Indian interests, some have suggested the creation of 
a Federal regulatory agency to regulate class II and class III gaming activities 
on Indian lands. Justice Department officials were opposed to this approach, ar- 
guing that the expertise to regulate gaming activities and to enforce laws re- 
lated to gaming could be found in state agencies, and thus there was no need 
to duplicate those mechanisms on a Federal level. 

Senate Report No. 100-497 at 5-7 (1988). 

Accordingly, when tribal governments conduct Class III gaming, IGRA first re- 
quires three things: (1) a tribal gaming regulatory ordinance that meets minimum 
statutory standards, approved by the NIGC; (2) the Tribe is located in a state where 
Class III gaming is allowed for any purpose by any person, entity or organization; 
and (3) a Tribal-State Compact. The Tribal-State Compact provides the rules for 
Class III gaming: 

(i) the application of the criminal and civil laws of the Indian tribe or the State 
that are directly related to, and necessary for, the licensing and regulation of 
such activity; 

(ii) the allocation of criminal and civil jurisdiction between the State and the 
Indian tribe necessary for the enforcement of such laws and regulations; 

(iii) the assessment by the State of such activities in such amounts as are nec- 
essary to defray the costs of regulating such activity; 
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(iv) taxation by the Indian tribe of such activity in such amounts comparable 
to amounts assessed by the State for comparable activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and maintenance of the gaming 
facility, including licensing; and 

(vii) other subjects that are directly related to the operation of gaming activities. 
25 U.S.C. sec. 2710(d)(3). 

Tribal gaming regulatory ordinances support the Tribal-State Compact provisions. 
Tribal gaming ordinances must include: (1) the tribe has sole ownership of the gam- 
ing facility; (2) net revenues are used first and foremost for essential government 
purposes and tribal infrastructure; (3) annual audits are provided to NIGC (includ- 
ing independent review of contracts in excess of $25,000); (4) standards for construc- 
tion and maintenance of the facility; and (5) a background check and licensing sys- 
tem for management and key employees. The tribal ordinance process is intended 
to provide a measure of respect for tribal law-making authority, so the NIGC can 
only disapprove of a tribal ordinance if it does not meet the statutory criteria. 

North Dakota Tribal-State Relations 

In North Dakota, both our Tribes and the States have taken the Tribal-State 
Compact very seriously. Our first Tribal-State Compacts were approved in 1992 and 
they were renewed in 1999. We follow a broad, inclusive process of negotiation 
where all 5 Tribes work together and we negotiate with the Executive Branch, in- 
cluding the Governor’s office and the Attorney General. The State Senate Majority 
and Minority Leaders and the State House Majority and Minority Leaders are in- 
vited to sit in on our compact negotiation meetings. The Tribes participate in six 
public hearings throughout the State to gather public input. Then our Tribal-State 
Compacts are approved through the normal legislative process, including committee 
hearings and approval by a vote of the State Legislature. 

All of the North Dakota tribes have worked to maintain positive government-to- 
government relationships with the State of North Dakota. We meet every two years 
with the same group of state officials that negotiate Tribal-State Compacts to review 
tribal progress and any regulatory or implementation issues that may arise. 

Our Tribes expressly adopted Minimum Internal Control Standards through our 
Tribal-State Compacts — which incorporate the NIGC MICS by reference: 

Minimum Internal Control Standards 

“Tribes shall abide with such Minimum Internal Control Standards as are 
adopted, published, and finalized by the National Indian Gaming Commission 
and as may be in current effect.” 

The State Attorney General is vested with authority to regulate gaming under 
state law, so Attorney General has expertise in this area: 

The State Attorney General regulates the State Lottery, horse-racing and chari- 
table gaming, alcoholic beverages, and tobacco retailers, enforces consumer pro- 
tection laws, and operates the Bureau of Criminal Investigations. The Attorney 
General’s Gaming Division regulates, enforces and administers charitable gam- 
ing in North Dakota. The division provides training, performs audits and inves- 
tigations of gaming organizations; reviews gaming tax returns; issues adminis- 
trative complaints; conducts criminal history record checks of gaming employees 
and Indian casino employees; and ensures compliance with tribal-state casino 
gaming compacts. 

The Attorney General’s office works with our tribal gaming commissions to ad- 
dress any significant issues that arise in Class III gaming conducted pursuant to 
our compacts. Our compacts provide: (1) GAAP and IGRA standards for accounting; 
(2) regulation, testing and reporting for electronic machines to the state; (3) regula- 
tion for table games; (4) background checks conducted by the State Attorney Gen- 
eral’s office and licensing standards for our tribal gaming commissions; and (5) ran- 
dom inspections by the State Attorney General’s office and tribal gaming commis- 
sions. The Tribes in North Dakota have worked very hard to preserve a strong rela- 
tionship with the State, and the State for, its part, has worked in good faith with 
the Tribes. 

In North Dakota, tribal governments employ more than 325 tribal regulators and 
staff. In 2006, tribal governments spent $7.4 million on tribal and state regulation 
of Indian gaming in North Dakota. That’s $1.48 million per tribal government and 
we run relatively modest operations. We just had our biennial meeting with state 
officials and no regulatory issues or deficiencies were identified by any party. The 
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Attorney General has said that his office is comfortable that we have achieved our 
original intention to create a safe, secure and effective tribal-state regulatory sys- 
tem. 

Attorney General Stenjhem has complimented the tribal governments on our 
record of strong regulation and has cooperated with the tribal regulatory agencies 
to apprehend and prosecute those who attempt to cheat our casinos. The Attorney 
General has recognized that Indian gaming has created important jobs and gen- 
erated vital revenue for tribal self-government. He made it clear that he is proud 
that the State has not asked for revenue sharing. State officials in North Dakota 
know that tribal governments have many unmet needs and it helps the whole state, 
when tribal governments have a way to create jobs and generate essential govern- 
mental revenue. 

The Role of the NIGC — Background Oversight/Training and Technical As- 
sistance 

The National Indian Gaming Commission was established to assist Indian tribes 
with the regulation of Indian gaming. Under IGRA, tribal gaming regulators are the 
primary day-to-day regulators of Indian gaming and they regulate Indian gaming 
under tribal gaming ordinances, which are approved by the NIGC provided that 
they conform to minimum federal statutory standards. 

For Class II gaming, tribal regulators are supported by continuous monitoring of 
the NIGC. For Class III gaming, tribal regulators are supported by State regulators 
in accordance with Tribal-State compacts and the NIGC has a specialized role. Spe- 
cifically, the NIGC: 

• NIGC reviews and approves tribal gaming regulatory laws; 

• NIGC reviews tribal background checks and gaming licenses; 

• NIGC receives independent annual audits of tribal gaming facilities; 

• As part of the annual audits, NIGC receives audits of gaming contractors over 
$25,000; and 

• NIGC approves management contracts. 

In addition to the Tribal-State Compact system, IGRA specifically provides that 
NIGC authority to work with tribal governments to ensure the enforcement of NIGC 
approved tribal ordinances under 25 U.S.C. sec. 2713: 

Subject to such regulations as may be prescribed by the Commission, the Chair- 
man shall have authority to levy and collect appropriate civil fines, not to ex- 
ceed $25,000 per violation, against the tribal operator of an Indian game or a 
management contractor engaged in gaming for any violation of any provision of 
this chapter, any regulation prescribed by the Commission pursuant to this 
chapter, or tribal regulations, ordinances, or resolutions approved under section 
2710 or 2712 of this title. 

Thus, the NIGC has authority to assist the tribes in ensuring proper enforcement 
of those tribal minimum internal control standards. This role continues and was not 
interrupted by the Federal Court decision in Colorado River Indian Tribes v. 
NIGC . 1 

Top Down/Inside the Beltway Approach to Regulation 

Our concern with the NIGC is that they have adopted a top-down, inside the belt- 
way approach to the regulation of Indian gaming. Rather, than coming out to the 
field to assist tribal governments in ensuring that tribal regulatory systems are run- 
ning appropriately, the NIGC constantly wants to write new Federal rules. 

To strengthen the United States’ government-to-government relationships with 
Indian tribes, President Clinton issued Executive Order No. 13175 (2000), which di- 
rects Federal agencies to consult and coordinate with Indian tribes on Federal rule- 
making and agency actions that have substantial direct impacts on tribal self-gov- 
ernment, tribal lands and treaty rights. In considering Federal rulemaking that so 
impact tribal interests, the Executive Order provides that agencies shall adhere to 
the following criteria: 

• Respect for tribal self-government and sovereignty, treaty and other rights that 
arise from the Federal trust relationship; 

• Provide tribes with the maximum administrative discretion possible; and 


1 In essence, the Federal Court ruling simply held that the NIGC may not draw up new Fed- 
eral standards for the operation of Class III Indian gaming over and above Tribal-State Com- 
pacts. The Federal Court left in place the original understanding of IGRA. 
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• Encourage tribes to develop their own policies to achieve objectives, defer to 
tribal standards where possible, and otherwise preserve the prerogatives and 
authority of Indian tribes. 

The Executive Order also directs Federal agencies to consider the need for the 
regulation in light of tribal interests, take tribal concerns into account, and use con- 
sensual mechanisms for decision-making, including negotiated rulemaking, where 
appropriate. On September 23, 2004, President Bush issued an Executive Memo- 
randum directing Federal agencies to adhere to Executive Order 13175. 

We acknowledge that the NIGC is willing to sit down with tribal leaders and is 
willing to attend tribal meetings. Unfortunately, tribal leaders often come away 
with the feeling that NIGC had a pre-determined decision and that despite tribal 
concerns, NIGC will not move off its own bureaucratic agenda to find a way to re- 
spect tribal sovereignty and self-government. We are sometimes told that consulta- 
tion does not mean agreement but consultation is supposed to be meaningful and 
it should require consideration of tribal points of view and accommodation of those 
perspectives to the greatest extent possible. 

For example, when the NIGC was developing its Class II regulatory proposals it 
was very reluctant to consider tribal government points of view, yet when the gam- 
ing manufacturers made a point, the NIGC would listen to them. The other thing 
that happens is when we sometimes appear to make some headway in promoting 
tribal government concerns, the Chairman and Commissioners go back and talk to 
NIGC lawyers and any sign of accommodation is later dropped. There is simply too 
much inside the beltway counseling and not enough field experience. 

Recommendation: Make the Federal-Tribal Government-to-Government Relation- 
ship Meaningful! The NIGC should be directed by statute to follow Executive Order 
No. 13175 and we call upon the Senate Committee to consider a bill similar to H.R. 
5608. If possible, we would ask the Committee to pass that bill with an expanded 
scope to cover other Federal agencies. 

Training and Technical Assistance 

In 2006, Congress gave the NIGC new authority to work with tribal governments 
to provide technical assistance and training to tribal regulators. Public Law No. 
109-221 (2006). Specifically, the NIGC Accountability Act is intended to do three 
things: 

• Provide increased funding for NIGC by empowering NIGC to assess a fee up 
to the level of $0.80 per $1,000 of gross Indian gaming revenue; 

• Require NIGC to follow the Government Performance and Results Act; and 

• Require NIGC to include a training and technical assistance plan in its GPRA 
compliance plan. 

NIGC is currently undertaking a paperwork shuffle of its GPRA compliance plan, 
but Indian tribes were not consulted in its development, there have been no national 
or regional meetings scheduled to consult with tribes on the GPRA plan, and no 
training or technical assistance programs have been undertaken pursuant to the 
plan. NIGC has increased its fees and is spending more money under the fee provi- 
sions. 

Recommendation: NIGC Must Hire a Training / Technical Assistance Director with 
Indian Gaming Experience! We urge the Senate Committee to ensure that the NIGC 
hires a training and technical assistance director to begin providing training and 
technical assistance programs to tribal governments and tribal gaming regulators. 
We strongly believe that the NIGC training and technical assistance director should 
be someone who has actual Indian gaming field experience (meaning that they have 
worked for an Indian tribe). 

Recommendation: NIGC Must Provide Training I Technical Assistance that Meets 
or Exceeds Industry Standards! If Washington lawyers who have never worked in 
the field sit around a conference table at the agency headquarters and dream up 
training subjects, the NIGC is headed for failure in this area. We need practical 
training and useful technical assistance that can really help tribal regulators to es- 
tablish and maintain top-notch systems that meet or exceed industry standards. If 
lawyers who do not know the industry standards are assigned to the task of training 
and technical assistance, it is a waste of time. 

The NIGC Should Apply Indian Preference in Hiring 

Recommendation: NIGC Must Use Indian Preference in Hiring! Under existing 
law, NIGC should provide for Indian preference in hiring. On March 31, 2008, the 
U.S. District Court for the District of Columbia ruled that Indian preference in hir- 
ing applies to all “positions in the Department of the Interior, whether within or 
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without the Bureau of Indian Affairs, that directly and primarily relate to providing 
services to Indians . . . Indian Educators Federation v. Dirk Kemp- 

thorne, F.3d (Civ. No. 04-01215) (March 31, 2008). IGRA expressly places the 

NIGC within the Department of the Interior and it is without question that NIGC 
is engaged in providing regulatory services for Indian gaming, which is a tribal gov- 
ernment activity. Hence, NIGC is directly and primarily providing regulatory serv- 
ices to Indians within the meaning of Indian preference. Yet, NIGC has a poor track 
record of hiring Indians: only 3 out of 17 supervisory personnel at the NIGC Wash- 
ington headquarters are Indian. This must change. 

Federal Advisory Committees 

In general, the Federal Advisory Committee Act (FACA) frowns on the use of Fed- 
eral Advisory Committees because they are composed of unelected experts who may 
have an unknown impact on Federal policy while the public is excluded. There is 
an exception for consultation with state, local and tribal government representatives 
because such consultation is appropriate to promote federalism, comity, and respect 
for tribal self-government. Normally, when a Federal Advisory Committee is formed 
a plan must be filed with GSA. 

NIGC simply claims exemption from FACA and constitutes and disbands Tribal 
Advisory Committees at will. Recommendation: Tribal Advisory Committees Should 
be Formed Only After Consultation with Tribal Governments about their uses and 
purposes. They should be staffed with tribal government representatives freely nom- 
inated by sovereign tribal governments. Instead, NIGC calls for experts and puts 
qualifications on its Tribal Advisory Committees that fly in the face of FACA. For 
example, NIGC just disbanded a MICS Tribal Advisory Committee and Technical 
Standards Tribal Advisory Committee and shortly thereafter, announced the forma- 
tion of a new Tribal Advisory Committee that would limit its membership to tribal 
regulators with 5 or more years of experience. That means that no elected tribal 
government leaders will be on the committee and no gaming operators will be on 
the committee. That seems to subvert the FACA exception that NIGC is relying 
upon by cherry-picking committee members who are amenable to the NIGC view- 
point. 

Recommendation: NIGC Should Submit Its Claimed FACA Exception to GSA for 
Review. NIGC should submit its Tribal Advisory Committee plans to GSA for ap- 
proval as an exception to FACA to ensure that it is not end-running the statute. 

Conclusion: NIGC Must Respect Tribal Governments as Day-to-Day Regu- 
lators 

NIGC should embrace Congress’ direction to provide training and technical assist- 
ance to tribal governments and tribal gaming regulators. Moreover, NIGC should 
meaningfully consult with tribal governments concerning the need for new regula- 
tions. For example, where NIGC just issued regulations in 2002 on Class II 
Technologic Aids, NIGC should truly consider the importance of simply maintaining 
those regulations as an alternative to new regulations. Especially, where those 2002 
regulations were approved by the Federal Court of Appeals! 

In short, NIGC needs to become a more user friendly agency, and stop the top/ 
down inside the beltway regulatory directive approach to its mission. Tribal govern- 
ments invest hundreds of millions of dollars for regulation and NIGC is not happy 
unless it is duplicating tribal government regulation. 

Senator Tester. Thank you, Mr. Luger. 

Ms. Rand? 

STATEMENT OF KATHRYN R.L. RAND, J.D., PROFESSOR, 
UNIVERSITY OF NORTH DAKOTA SCHOOL OF LAW; CO- 
DIRECTOR, INSTITUTE FOR THE STUDY OF TRIBAL GAMING 
LAW AND POLICY; ACCOMPANIED BY STEVEN ANDREW 
LIGHT, Ph.D., PROFESSOR, UNIVERSITY OF NORTH DAKOTA 
COLLEGE OF BUSINESS AND PUBLIC ADMINISTRATION; CO- 
DIRECTOR, INSTITUTE FOR THE STUDY OF TRIBAL GAMING 
LAW AND POLICY 

Ms. Rand. Thank you, Senator Dorgan and the Committee for in- 
viting us to testify this morning. My name is Kathryn Rand. I am 
a professor at the University of North Dakota School of Law, and 
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with me is Dr. Steven Light, a professor at the University of North 
Dakota College of Business and Public Administration. 

We are the Co-Directors of the Institute for the Study of Tribal 
Gaming Law and Policy at the University of North Dakota. 

We are not here to criticize the NIGC. Our testimony will focus 
on three issues raised in our written statement: consultation with 
tribes; accountability; and agency capture. These issues, including 
our recommendations for each, are addressed in detail in our writ- 
ten statement. 

As the Committee knows, the NIGC has a government-to-govern- 
ment tribal consultation policy, and as you have heard, tribal lead- 
ers have criticized the NIGC’s consultation as pro forma and with- 
out substantive impact on decisions. These criticisms are illus- 
trated by the protracted process of promulgating Class II bright- 
line regulations. 

The NIGC’s accountability is complicated by its varied stake- 
holders and the fact that it addresses highly controversial and 
technically complex issues. Several questions related to the Com- 
mission’s accountability are raised in the context of the Class II- 
proposed regulations. 

For example, are the proposed regulations necessary, given the 
Commission’s 2002 amendments and the Federal court’s applica- 
tion of the same? And is the content of the proposed regulations 
consistent with congressional intent, especially given the potential 
economic impact on tribes? 

With agency capture, the question is how to balance appropriate 
government-to-government consultation and stakeholder account- 
ability with the risk of capture. For example, both tribes and game 
manufacturers have a vested interest in a strong Class II market 
and have sought to influence the NIGC’s regulation of the same. 

We have a few preliminary recommendations in each of these 
areas. With regard to consultation, we recommend comparing other 
agency practices. For example, the IHS has a relatively detailed 
and specific consultation policy which requires the definition of con- 
sultation and specific triggers for the process of consultation. 

We also recommend clarifying the nature of government-to-gov- 
ernment consultation, which should be uniquely geared toward 
tribes’ governmental status and their relationship with the Federal 
Government. 

And also with regard to consultation, we recommend considering 
consent-based policy-making in the form of negotiated rulemaking. 
True government-to-government consultation may afford tribes a 
role in decision-making. There is a need for clear criteria and 
mechanisms to trigger negotiated rulemaking. For example, the 
IHS policy ties negotiated rulemaking to specific issues. 

With regard to accountability, we recommend preserving the 
NIGC’s role in tribal institution-building. The NIGC has a dual role 
of facilitating and overseeing tribal regulation of gaming. Any ac- 
countability measures should take into account the NIGC’s facilita- 
tion of effective tribal regulation. 

Also with regard to accountability, we recommend accounting for 
the NIGC’s effective gambling regulation. The NIGC is also respon- 
sible for some direct regulation of gaming, and this regulation 
should be tailored to IGRA’s goals and to the specific needs of the 
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tribal gaming industry, including fostering tribal economic develop- 
ment. 

Finally, with regard to accountability, we recommend increasing 
transparency as much as possible. 

On the issue of capture, we recommend ensuring sufficient fund- 
ing and personnel for the NIGC and, perhaps more importantly, 
weighing the capture risk against IGRA’s goals and the NIGC’s 
role in facilitating tribal institution-building. There is a need for 
the NIGC to be informed by tribal and industry expertise. We rec- 
ommend guidelines for the formation of work groups and advisory 
committees, as well as their input. 

Thank you. Both Dr. Light and I stand ready to answer the Com- 
mittee’s questions. 

[The prepared statement of Ms. Rand follows:] 

Prepared Statement of Kathryn R.L. Rand, J.D., Professor, University of 

North Dakota School of Law; Co-Director, Institute for the Study of 

Tribal Gaming Law and Policy; accompanied by Steven Andrew Light, 

Ph.D., Professor, University of North Dakota College of Business and 

Public Administration; Co-Director, Institute for the Study of Tribal 

Gaming Law and Policy 

Good morning. We thank Senator Dorgan and the Committee for this opportunity 
to appear before you today to discuss the role of the National Indian Gaming Com- 
mission (NIGC) in effective and appropriate regulation of Indian gaming. 

We co-direct the Institute for the Study of Tribal Gaming Law and Policy at the 
University of North Dakota, which provides legal and policy assistance related to 
tribal gaming enterprises to all interested governments and organizations, assists 
tribes with gaming enterprises in pursuing reservation economic development and 
building strong tribal governments, and contributes to the scholarly and practical 
research and literature in the area of tribal gaming. Our testimony today is in- 
formed by our research and scholarship in the area of Indian gaming over the past 
twelve years. 

In the last two decades, the tribal gaming industry has seen rapid expansion 
under the regulatory framework of the Indian Gaming Regulatory Act of 1988 
(IGRA). Some 400 tribal gaming establishments in as many as 30 states are oper- 
ated by 230 tribes that have decided to pursue gaming to create jobs, facilitate eco- 
nomic development, and provide public services to their members. The Indian gam- 
ing industry generated $25 billion in 2006. As a peculiar intersection of federal In- 
dian law and gambling law, Indian gaming is a particularly complicated and highly 
specialized topic, giving rise to numerous legal questions fraught with political and 
policy implications. A regulatory official must respond to a phenomenal array of 
such questions, from concepts related to abstract theoretical principles or 
preconstitutional history to those with highly technical answers grounded in the in- 
terpretation of current federal law and regulations. Given the growth of the industry 
and the myriad and recurring legal and political issues concerning Indian gaming, 
it perhaps should come as no surprise that many, including members of Congress, 
see Indian gaming as meriting vigorous federal oversight. 

The congressional goals reflected in IGRA and its legislative history contemplated 
both federal Indian law and policy and Congress’s expectations for the tribal gaming 
industry. Although federal Indian policy may not have significantly changed since 
1988, the Indian gaming industry certainly has. The predominant view, at least of 
non-tribal policymakers and the general public, is that the rapid growth of the in- 
dustry has created significant problems that should be solved through more strin- 
gent regulation. Congress’s goal in providing sufficient regulation of tribal gaming 
to ensure legality and protect the financial interests of gaming tribes remains criti- 
cally important. At the same time, we believe the success of the industry has cre- 
ated opportunities to achieve two additional goals of at least equal importance in 
the long term. Together, the three goals of sound regulation, tribal institution build- 
ing, and improving tribal-state relations, each of which is based on Congress’s origi- 
nal intent in enacting IGRA, should serve as lodestars for Congress’s policymaking 
for Indian gaming. See Kathryn R.L. Rand & Steven Andrew Light, How Congress 
Can and Should “Fix” the Indian Gaming Regulatory Act: Recommendations for Law 
and Policy Reform, 13 VA. J. SOC. POL’Y & L. 396 (2006). 
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Today we have been asked to provide our opinions related to Congress’s legislative 
oversight of the NIGC, the independent federal regulatory agency charged with reg- 
ulating Indian gaming. Indian gaming presents complexities unlike most other in- 
dustries subject to federal regulation. We believe that the NIGC has been largely 
successful in its efforts to work with tribes in regulating a complex and changing 
industry. The members of this Committee undoubtedly are familiar with the NIGC’s 
authority and many of the issues swirling around its implementation and enforce- 
ment of IGRA and federal Indian law and policy. As the NIGC itself has acknowl- 
edged, there is a strong perception among tribes that the NIGC does not adequately 
consult with tribal leaders regarding proposed regulations, a criticism raised repeat- 
edly during the NIGC’s protracted process of issuing proposed regulations related 
to Class II gaming. Recently, the NIGC requested assistance from the National In- 
dian Gaming Association (NIGA) in developing and implementing procedures and 
practices for government-to-government consultation with tribes. 

We welcome this opportunity to contribute our views on how best to ensure appro- 
priate congressional oversight and efficient and accountable governance through the 
NIGC’s meaningful consultation and cooperation with tribal governments. In this 
statement, we focus on three issues related to the NIGC’s role that we believe may 
be helpful to the Committee: communication and consultation policies and practices, 
accountability, and agency capture. 

I. Scope of NIGC Powers 

In IGRA, Congress specified several goals related to the overarching tenets of fed- 
eral Indian policy. Congress intended IGRA to codify tribes’ right to conduct gaming 
on Indian lands as a means of promoting tribal economic development, self-suffi- 
ciency, and strong tribal governments, while providing sufficient regulation to en- 
sure legality and to protect the financial interest of gaming tribes. Congress also en- 
acted IGRA to establish an independent federal regulatory authority in the form of 
the NIGC. 

IGRA situates the NIGC within the U.S. Department of the Interior. At least two 
of the NIGC’s three members must be enrolled members of a tribe. IGRA also re- 
quires the Commission to submit a report, with minority views, to Congress every 
two years. The NIGC’s mission is “to regulate gaming activities on Indian lands for 
the purpose of shielding Indian tribes from organized crime and other corrupting in- 
fluences; to ensure that Indian tribes are the primary beneficiaries of gaming rev- 
enue; and to assure that gaming is conducted fairly and honestly by both operators 
and players.” IGRA assigns some powers to the NIGC Chair, and others to the full 
Commission. The powers of the Chair include authority to issue temporary closure 
orders, to levy and collect civil fines, to approve tribal ordinances and resolutions, 
and to approve management contracts. The Chair’s decisions in these areas may be 
appealed to the full Commission. The Commission also may delegate additional au- 
thority to the Chair. The Commission’s powers include authority to order permanent 
closure, to monitor and inspect Class II gaming, to conduct background investiga- 
tions, to issue self-regulation certificates, and to issue subpoenas, order testimony, 
take depositions, and hold hearings. The NIGC also exercises broad authority to 
“promulgate such regulations and guidelines as it deems appropriate to implement 
[IGRA’s] provisions.” 25 U.S.C. § 2706(b)(10). In addition to promulgating formal 
regulations, the NIGC also issues opinion letters and other informal interpretations 
of IGRA. 

In 2000, President Clinton issued Executive Order 13175, titled “Consultation and 
Coordination with Indian Tribal Governments.” The Executive Order sets forth 
three “fundamental principles” to guide regulations, legislative proposals or rec- 
ommendations, and other policy statements or actions that have “substantial direct 
effects on one or more Indian tribes”: 

• The unique nature of the tribal-federal relationship 

• Federal law’s recognition of tribal sovereignty 

• Federal Indian policy recognizing tribal self-government and supporting tribal 
sovereignty and self-determination 

The Executive Order further specifies “policymaking criteria,” directing federal 
agencies to: 

• Respect tribal self-government and sovereignty 

• Grant tribal governments the maximum administrative discretion possible 

• Encourage tribes to develop their own policies to achieve federal program objec- 
tives, defer to tribes to establish standards, and consult with tribes as to the 
need for federal standards 
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In a 2004 memorandum, President Bush directed federal agencies to adhere to the 
principles reflected in the Executive Order and to “work with tribal governments in 
a manner that cultivates mutual respect and fosters greater understanding.” Accord- 
ingly, the NIGC adopted a Government-to-Government Tribal Consultation Policy. 
In addition to incorporating the fundamental principles set out in the Executive 
Order, the NIGC policy references IGRA’s recognition of tribal sovereignty, its policy 
goals, and its regulatory framework, including the primary authority and responsi- 
bility of tribes over Indian gaming. The policy provides that: 

to the extent practicable and permitted by law, the NIGC will engage in reg- 
ular, timely, and meaningful government-to-government consultation and col- 
laboration with Federally recognized Indian tribes, when formulating and im- 
plementing NIGC administrative regulations, bulletins, or guidelines, or pre- 
paring legislative proposals or comments for Congress, which may substantially 
affect or impact the operation or regulation of gaming on Indian lands by tribes 
under the provisions of IGRA. 

The NIGC policy also sets forth “policymaking principles and guidelines,” includ- 
ing: 

• Reasonable consideration of variations among tribes, gaming operations, and 
tribal-state compacts 

• Qualified deference to tribal regulations and standards for Indian gaming 

• Provision of technical assistance to tribes in complying with federal law and in 
implementing their own policies and standards 

• Restraint from enacting policies that will impose substantial direct compliance 
or enforcement costs on tribes, if the policies are not required by IGRA or nec- 
essary to further IGRA’s goals 

• Granting tribes the maximum administrative and regulatory discretion possible 
in operating and regulating Indian gaming, and elimination of unnecessary and 
redundant federal regulation “in order to conserve limited tribal resources, pre- 
serve the prerogatives and sovereign authority of tribes over their own internal 
affairs, and promote strong tribal government and self-determination” 

The policy’s procedures and guidelines have as the primary focus consultation and 
collaboration with individual tribes. The consultation procedures promise “early no- 
tification” to tribes of proposed policies, “adequate opportunity” for discussion, and 
“meaningful input regarding the legality, need, nature, form, content, scope and ap- 
plication of such proposed regulations, including opportunity to recommend other al- 
ternative solutions or approaches.” As part of the consultation process and before 
issuing a final decision, the NIGC will “answer tribal questions and carefully con- 
sider all tribal positions and recommendations.” The NIGC also will “consult with 
affected tribes to select and establish fairly representative intertribal work groups, 
task forces, or advisory committees” in developing administrative regulations or leg- 
islative proposals. Finally, the policy provides that “ft]he NIGC will, to the extent 
it deems practicable, appropriate, and permitted by law, explore and consider the 
use of consensual policy making mechanisms, including negotiated rulemaking.” 

One of the more pressing issues with which the NlGC has grappled is game clas- 
sification. If a particular game falls within Class II, then it may be operated by a 
tribe without a tribal-state compact; if the game falls within Class III, however, 
legal operation requires a compact. IGRA’s definitions do not offer much in the way 
of technical guidance. Class II gaming is defined as “bingo (whether or not elec- 
tronic, computer or other technologic aids are used in connection therewith),” as well 
as some card games. Class II gaming specifically excludes house-banked card games 
and “electronic or electromechanical facsimiles of any game of chance or slot ma- 
chines of any kind.” Games excluded from Class II fall within Class III, a residual 
category that includes all other forms of gaming (excepting, of course, Class I’s tra- 
ditional games). In addition to the statutory definitions, the NIGC promulgated reg- 
ulations meant to clarify the distinctions between Class II and Class III gaming. 
The current regulations in large part mimic the statutory language, but also provide 
“plain English” definitions and additional guidance. The NIGC also issues advisory 
opinions on whether a specific game is Class II or Class III. 

Whether a game falls within the catch-all of Class III or qualifies as a Class II 
game has significant impact. The legality of Class II games depends only on wheth- 
er “such gaming” is permitted in the state and the tribe retains exclusive regulatory 
jurisdiction (with limited federal oversight) over the games. Class III games, on the 
other hand, are allowed only under the terms of a valid tribal-state compact. 

As reflected in IGRA’s legislative history, Congress included the Class II 
“technologic aid” provision to ensure that tribes “have maximum flexibility to utilize 
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games such as bingo and lotto for tribal economic development.” Tribes’ Class II 
games should not be limited to “existing game sizes, levels of participation, or cur- 
rent technology,” but should “take advantage of modern methods” of conducting 
games. See S. Rep. 100-446, 100th Cong. 2d Sess., 1988 U.S.C.C.A.N. 3071. Al- 
though Congress’s intent in authorizing Class II technologic aids may have been 
clear, the line between a Class II technologic aid and a Class III electronic facsimile 
was not. IGRA did not define either term, and until it amended its regulations in 
2002, the NIGC offered little additional guidance. The 2002 amendments provided 
more detailed definitions, as well as illustrative examples of Class II technologic 
aids. The 2002 amendments were applied by the federal courts in United States v. 
Santee Sioux Tribe, 324 F.3d 607 (8th Cir. 2003), and Seneca-Cayuga Tribe of Okla- 
homa v. NIGC, 327 F.3d 1019 (10th Cir. 2003), to conclude that the machines at 
issue in each case fell within Class II. 

In both Santee Sioux Tribe and Seneca-Cayuga Tribe, the U.S. Department of Jus- 
tice took a position contrary to that of the NIGC, contending that both games at 
issue were Class III electronic facsimiles or, alternatively, even if Class II 
technologic aids, the games violated the Johnson Act’s criminal prohibition against 
gambling devices in Indian country. Because the Johnson Act is a federal criminal 
statute separate from IGRA and enforced by the Justice Department, the NIGC’s 
interpretation of the Johnson Act is not entitled to the same deference as its inter- 
pretation of IGRA. Though agency officials were not uniform in their reading of the 
statutes, generally speaking the NIGC and the Justice Department disagreed over 
the Johnson Act’s applicability to Class II aids. In 2005, the Justice Department 
sought legislation that would include Class II gambling devices within the scope of 
the Johnson Act. The Justice Department’s proposal was met with tribal opposition, 
and failed to find a sponsor in Congress. 

In the meantime, though, the NIGC was in the protracted process of issuing new, 
highly technical regulations governing Class II electronic aids, sometimes called the 
“bright line” rules. In 2004, the NIGC formed a Class II Game Classifications Stand- 
ards Advisory Committee, charged with assisting the NIGC in developing definitive 
classification and technical standards for distinguishing Class II aids from Class III 
facsimiles. In May 2006, the NIGC published its first set of proposed regulations. 
During the public comment period, it collected comments from over 80 tribes, as 
well as state and local governments, game manufacturers, citizen groups, and oth- 
ers, and conducted multiple hearings. See http : / / www.nigc.gov / LauisRegulations / 
ProposedAmendmentsandRegulations / 

ClassIIGameClassificationStandardsWithdrawn / tabid / 705 / Default, aspx. 

The 2006 proposed “bright line” regulations were criticized by tribes on two 
grounds. First, in requiring slower play, the rules would undermine the Class II 
market. An economic impact study concerning the 2006 proposed regulations com- 
missioned by the NIGC found the rules would have “a significant negative impact” 
on Class II gaming revenue, and therefore on the tribes that operate such games. 
The study concluded that the proposed changes would reduce gaming revenue by 
$142.7 million, with an accompanying loss of $9.6 million in non-gaming revenue 
and a $17.4 million reduction in tribal government revenue. Second, the regulations 
would trigger IGRA’s tribal-state compacting requirement. In drawing a bright line 
between Class II and Class III games, the proposed regulations would shift some 
Class II games into the Class III category. Tribes in states that allow Class III gam- 
ing would need to convince the state to negotiate a new compact, opening up the 
process to the whims and vagaries of state politics and the possibility of state-man- 
dated revenue sharing. 

Interagency contestation with the Department of Justice and continued criticism 
from tribes and game manufacturers considerably slowed the NIGC’s promulgation 
of the new Class II regulations. Following the initial announcement of the 2006 pro- 
posed standards, a group of prominent manufacturers formed the Technical Stand- 
ards Work Group (TSWG) to draft an alternative regulatory scheme to submit to 
the NIGC. Together with the Technical Standards Tribal Advisory Committee, a 
group of tribal operators and experts that had been advising the NIGC, the TSWG 
submitted alternative Technical Standards to the Commission in early 2007. In Feb- 
ruary 2007, the NIGC formally withdrew the 2006 proposed regulations. The NIGC 
published its new set of proposed regulations in October 2007, eventually extending 
the public comment period until March 9, 2008. On February 1, 2008, the NIGC re- 
leased a second economic impact study, which estimated that under the 2007 pro- 
posed regulations tribes could lose up to $2.8 billion in revenues and face expenses 
of almost $350 million in redeveloping Class II machines. Both tribal and industry 
leaders have complimented Chairman Hogen’s efforts and acknowledged some im- 
provements over the 2006 proposed regulations, but also have expressed frustration 
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and disappointment in both the process and the substance of the 2007 proposed reg- 
ulations. 

II. Concerns Expressed About the NIGC: The Goldilocks Gamut 

Indian gaming is a product of the confluence of law and public policy that sanc- 
tion and regulate the industry at the tribal, state, and federal levels. With so much 
at stake for so many stakeholders, it is no surprise that the resultant regulatory 
politics of tribal gaming is complex and controversial. The NIGC is charged with the 
complex task of monitoring and enforcing IGRA in relation to a host of ever-chang- 
ing issues. The Commission interfaces with 230 sovereign tribal governments, as 
many as 30 sovereign state governments, and a powerful industry lobby that in- 
creasingly resembles that of the commercial gaming industry — in part because it in- 
cludes identical players with a global reach, from game manufacturers to the com- 
mercial conglomerates that operate the majority of the casinos in Reno, Atlantic 
City, and on the Las Vegas Strip, and in part because of the growing clout of tribal 
advocacy associations like NIGA and its state and regional partners, such as the 
California Nations Indian Gaming Association (CNIGA). 

Despite its broad authority under IGRA and its generally successful efforts to reg- 
ulate a complex industry, the NIGC variously has been accused of being under- 
funded, understaffed, and underempowered to regulate tribal gaming, overly solic- 
itous of tribal, state, or industry interests, and overzealous and overreaching in ex- 
ercising its statutory grant of authority. 

In the last 20 years, the NIGC has faced a number of “hot-button” issues across 
the U.S. with which the agency is involved through direct regulation or advisory 
opinions or in conjunction with decision making by other federal agencies. These 
highly controversial, sometimes rapidly developing, and often technically complex 
issues include: 

• Promulgation of rules defining Class II technologic aids and Class III electronic 
facsimiles, as detailed above 

• Gaming on newly acquired lands, including land-into-trust and “Indian land” 
determinations 

• Enforcement actions and closure of gaming operations 

• Tribal-state compacting and a “Seminole Tribe” fix to address perceived political 
imbalances between tribal and state governments 

• Management contracts and consulting agreements with non-tribal parties 

• Tribal use of gaming revenue, including transparency and accountability 

• Employment issues, including unionization of tribal casino employees 

• Tribal acknowledgment determinations 

• Differences of opinion across and within federal agencies 

• Calls to amend IGRA and other federal statutes to address the above issues and 
more 

A critical feature unifying the issues the NIGC faces is that they vary by tribe, 
by state, and even by gaming establishment, creating a tension between the need 
for uniform industry regulatory standards to effectuate IGRA’s overarching policy 
goals, and the highly localized and particularized nature of issues that might compel 
highly tailored and even tribe-specific regulation. Elsewhere we have written in de- 
tail about the very different issues faced by tribes across the U.S., and the govern- 
mental challenges they create. See, e.g., STEVEN ANDREW LIGHT & KATHRYN 
R.L. RAND, INDIAN GAMING AND TRIBAL SOVEREIGNTY: THE CASINO 
COMPROMISE (2005); Rand & Light, How Congress Can and Should “Fix” the In- 
dian Gaming Regulatory Act. 

Depending on the issue and the interests involved, concerns expressed about the 
NIGC’s authority, resources (including funding and personnel), and decisions have 
run a Goldilocks gamut, ranging from “far too much” to “nowhere near enough.” 
Rarely is the agency seen as having or exercising “just the right amount” of regu- 
latory authority — although admittedly few agencies are. 

We turn to three prominent critiques of NIGC authority that the above issues il- 
lustrate, and which may be of the greatest concern to this Committee as we sit be- 
fore you in today’s oversight hearing: the NIGC’s communication and consultation 
policies and practices, its accountability to various stakeholders, including Congress 
and tribal governments, and the possibility of agency capture. 

A. Communication and consultation policies and practices 

Under the NIGC’s own government-to-government consultation policy, the NIGC 
routinely communicates with tribes through “Dear Tribal Leader” letters, attends 
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tribal gaming association and other trade conferences and meetings, and conducts 
consultation sessions with individual tribal leaders. It also has convened working 
groups and advisory committees to assist in policy formulation. 

Nevertheless, some tribal leaders and others have criticized the NIGC’s consulta- 
tion process as being pro forma; that is, the letters are sent and the meetings and 
sessions for the most part occur, but the consultation efforts are too little, too late 
(for instance, key information is released just before relevant deadlines, or consulta- 
tion comes only after regulations are fully drafted and formally proposed), or tribal 
input does not have a significant or substantive impact on the NIGC’s decision mak- 
ing. For example, the NIGC’s protracted efforts to promulgate Class II “bright line” 
regulations have been subject to extensive criticism regarding both the process and 
substance of the NIGC’s consultation with affected tribes. Recently, NIGA and a 
number of tribal leaders have criticized the fact that the NIGC closed the formal 
notice-and-comment period on the proposed regulations just over a month after re- 
leasing an economic impact study it commissioned that estimated the proposed reg- 
ulations would cost tribes as much as $2.8 billion in lost revenues. 

Succinctly put, the question is whether the NIGC in fact conducts timely and 
meaningful communication and consultation with the parties it regulates, which in- 
clude sovereign tribal governments. The answer, though, depends upon the nature 
of government-to-government consultation — an area where tribes and the federal 
government may not agree. 

B. Accountability 

Like all administrative agencies, the NIGC is subject to concerns about account- 
ability, whether to its enabling legislation (and therefore to congressional intent), 
its own internal policies, or appropriate stakeholders. Previous congressional hear- 
ings, including a Senate Indian Affairs Committee oversight hearing at which we 
testified in April 2005, have aired concerns about the NIGC’s resources and capacity 
to adequately carry out its regulatory authority under IGRA. Despite its formal trib- 
al consultation policy, the NIGC is one of three federal agencies singled out in a 
recent House bill (H.R. 5608, 110th Congress, 2d Session) meant to ensure an “ac- 
countable consultation process” between the agencies and tribal governments, in- 
cluding “meaningful and timely input by tribal officials in the formulating, amend- 
ing, implementing, or rescinding [of] policies that have tribal implications.” The 
broad and varied range of stakeholders to which the NIGC must at some level an- 
swer, including Congress, tribes, states, industry, and the public, further com- 
plicates the issue of agency accountability. 

The attempt to promulgate Class II regulations illustrates several additional 
issues related to accountability. Some have suggested that, given the NIGC’s 2002 
amendments and subsequent application of the same in the federal courts, the pro- 
posed regulations were the result of pressure from the Justice Department and some 
members of Congress rather than any real need for new standards. From that per- 
spective, the NIGC’s accountability to Congress and other federal agencies trumped 
accountability to tribes. The distinction between a Class II technologic aid and a 
Class III electronic facsimile is, in many ways, a technical one. Game manufacturers 
and tribal regulators complained that the proposed standards lacked cognizance of 
game technology and were too rigid to accommodate innovation, therefore 
hamstringing the manufacture of games that would allow tribes to maintain and 
further develop the Class II market through the use of “modern methods” of con- 
ducting games. Some tribes have been critical of what they saw as continual NIGC 
lip service to tribal sovereignty and self-government, while perhaps embodying the 
stereotype of a federal agency that purports to be “here to help” but in reality sim- 
ply assumes control. Others pointed out that with an estimated impact of $1 billion 
to $2.8 billion in lost revenues, the proposed regulations would undermine IGRA’s 
goals of tribal economic development, tribal self-sufficiency, and strong tribal gov- 
ernments. 

The NIGC frequently must deal with and resolve highly controversial and tech- 
nically complicated issues in which the varied nature of stakeholders and their in- 
terests make it difficult to assess the outcomes. The question here is how best to 
assess whether the NIGC is “doing its job” while appropriately balancing relevant 
imperatives. 

C. Agency capture 

A frequently expressed concern in regulatory administration is the evolution of a 
capture effect. Agency capture occurs as regulator and industry develop an iterated 
relationship in which industry views come to govern how regulation occurs. Without 
sufficient and appropriate legislative oversight, the agency becomes a tool of those 
it seeks to regulate. The conditions under which this model prevails are found in 



49 


the relationship between the public and private sectors. The profit motive is best 
served by a favorable regulatory environment, and agency independence is sacrificed 
at the altar of private gain. Ultimately, the agency fails to promote the public inter- 
est. One need only look at recent headlines concerning American Airlines and the 
FAA to find evidence of agency capture — and calls for more and better legislative 
oversight in the future. 

In the context of the regulation of Indian gaming by the NIGC, the capture criti- 
cism stems from two oft-made assertions: the NIGC is a “toothless tiger,” and tribal 
government gaming commissions are akin to “the fox guarding the henhouse.” See, 
e.g., Donald L. Barlett & James B. Steele, Wheel of Misfortune, TIME (Dec. 16, 
2002), 48, 59. The charge is that the NIGC is unwilling or lacks the resources to 
guard against capture by the numerous gaming tribes it regulates or that tribal and 
industry interests may align in such a way as to exacerbate the risk. For instance, 
in the context of the development of the proposed Class II “bright line” regulations, 
both tribes and game manufacturers have vested interests in a competitive and lu- 
crative Class II market. Both groups possess valuable and relevant knowledge and 
technical expertise that the NIGC has taken into account through what has ended 
up being a protracted and iterated process of consultation with working groups com- 
prised of tribal officials and game manufacturers. 

As we explained to this Committee in our 2005 testimony, our views on agency 
capture are based on our sense of at least three key differences between the Indian 
gaming and commercial gambling industries: regulatory structures, policy impetus, 
and who benefits. At the structural level, capture theory focuses on the capture of 
an entire agency by the industry. However, in contrast to commercial gaming, we 
note that tribal gaming operations are subject to extensive tribal, state, and federal 
regulations. Simply put, there are too many regulatory authorities involved to allow 
one (or the capture of one) to dominate. The policy impetus behind Indian gaming 
revolves around the goals stated in IGRA: tribal economic development, self-suffi- 
ciency, and self-governance. Tribal gaming commissions have a clear stake in pro- 
moting these goals, which are quite different than the profit motivation in the pri- 
vate sector. The vast majority of gaming tribes see Indian gaming as the first viable 
means of economic development in generations, and tribal regulatory authorities are 
less likely to lose sight of effective regulation and compliance with policy goals than 
if they were regulating private industry. These policy motivations relate to the third 
key difference between the private and public sectors: who benefits. Agency capture 
subverts a public interest. But Indian gaming directly supports tribal governments 
and underwrites their ability to provide essential government services — a clear pub- 
lic interest. 

Here, then, the question is how to balance appropriate government-to-government 
tribal consultation and accountability to stakeholders with the risk of agency cap- 
ture. 

III. Recommendations 

In exercising oversight of the NIGC and its role in regulating the Indian gaming 
industry, Congress should be guided by the best available data and analysis. The 
same definitely is true for the NIGC in exercising its authority as an independent 
regulatory agency. In our prior work, we have identified three lodestar policy goals 
for Indian gaming law and policy. The three goals — sound regulation, tribal institu- 
tion building, and improving tribal-state relations, each of which is based on 
Congress’s original intent in enacting IGRA — should serve to guide this Committee 
in its consideration of the issues raised in today’s hearing. See Rand & Light, How 
Congress Can and Should “Fix” the Indian Regulatory Act. 

We wish to offer a few preliminary concrete recommendations that may be useful 
to the Committee in exercising its oversight function. 

A. Communication and consultation policies and practices 

1. Compare other agency consultation and communication practices. We rec- 
ommend gathering information about how other federal agencies interact with sov- 
ereign tribal governments, including assessment of the success of these practices, as 
measured in large part through the degree to which they align with and serve the 
articulated goals of federal Indian policy with regard to tribal self-government and 
self-determination. 

2. Clarify the nature of government-to-government communication and consulta- 
tion. As both Executive Order 13175 and the NIGC’s tribal consultation policy ac- 
knowledge, tribal sovereignty and the federal government’s trust obligation shape 
tribes’ unique status in the American political system. Accordingly, the NIGC’s con- 
sultation policy should be uniquely geared to tribes’ governmental status and rela- 
tionship with the federal government, both in theory and in practice. The challenge, 
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of course, is ensuring that the promises of both the Executive Order and the NIGC 
policy are kept in their implementation. Along with willpower and oversight, truly 
meaningful consultation requires resources, concretely realized in NIGC funding 
and personnel. 

3. Consider requiring consent-based policymaking in the form of negotiated or hy- 
brid rulemaking. Further, government-to-government consultation with tribes may 
require more than notice-and-comment periods and consultation sessions in which 
tribes may be listened to, but which do not provide tribes a direct role in setting 
priorities or shaping policy outcomes. Government-to-government consultation per- 
haps should include a defined role for affected tribes in the decision-making process. 
This may be appropriate, given not only tribes’ unique status, but also the fact that 
unlike state governments, tribes have not delegated authority to the federal govern- 
ment. On a practical level, our point here is that the NIGC’s consultation policy 
promises to “explore and consider the use of consensual policy making mechanisms, 
including negotiated rulemaking,” but the criteria for the NlGC’s decision on wheth- 
er and when to use that process appear to be at the sole discretion of the agency. 
Clear criteria, along with a mechanism to trigger negotiated or hybrid rulemaking, 
should be established. 

4. Define and implement meaningful consultation and communication policies and 
practices. Perhaps taking a cue from the impetus behind H.B. 5608, Congress’s in- 
tent and expectations regarding government-to-government consultation in the 
NIGC’s exercise of its statutory authority should be made clear. In addition to the 
points made above, this should include timeliness of notice and appropriate oppor- 
tunity for input, guidelines for expanding or adjusting the usual formal notice-and- 
comment requirements, and guidelines and outcome measures for adherence to the 
goals of both IGRA and federal Indian policy. 

B. Accountability 

1. Further IGRA’s goal of tribal economic development. The NIGC’s regulatory role 
is distinct from that of other federal agencies, such as the BIA or the IHS, that im- 
plement or provide programmatic services to tribes and American Indian people. In- 
dian gaming is neither a public entitlement program nor a federal obligation, but 
an aspect of tribal governmental authority, as Congress recognized in IGRA. One 
of IGRA’s goals is to foster tribal economic development, a point to keep in mind 
in balancing the NIGC’s relevant imperatives created by its varied stakeholders. 
Elsewhere we have discussed the social and economic impacts of tribal gaming, and 
we note that these considerations are relevant to both Congress’s and the NIGC’s 
decisions. As the economic impact studies connected to the Class II “bright line” 
rules clearly illustrate, the NI&C’s decisions have a very real impact on tribes and 
tribal members, and the future of tribal communities. 

2. Preserve the NIGC’s role in tribal institution building. The NIGC is in the dif- 
ficult position of both facilitating and overseeing tribal regulation of an industry 
that, in the private sector, traditionally has merited stringent governmental control. 
The NIGC has a dual role with regard to tribal regulation, as it provides technical 
assistance to tribes and encourages tribal institution building necessary for effective 
tribal regulation of gaming enterprises. As the NIGC’s consultation policy promises, 
tribes should be given the maximum administrative and regulatory discretion pos- 
sible. The NIGC should resort to federal policy or regulation only where required 
by IGRA or necessary to meet IGRA’s policy goals. Thus, accountability measures 
must take into account the NIGC’s effective facilitation of tribal regulation, and not 
merely its direct regulatory role. 

3. Account for effective gaming regulation. Another challenge faced by the NIGC 
is the effective regulation of gambling itself. In enacting IGRA, Congress was well 
aware of the challenges of gaming regulation, particularly for casino-style gaming. 
IGRA’s regulatory framework, which involves tribal, state, and federal regulation, 
balances federal standards with the need for regulation tailored to local concerns 
and needs. In assigning Class II regulation primarily to tribes, and Class III regula- 
tion primarily to tribal-state compacts, Congress recognized tbe need to tailor regu- 
lation to specific jurisdictional circumstances. Accountability, then, must not be 
measured solely by uniformity imposed by the NIGC through federal standards and 
regulations. Here, too, we emphasize the need for information gathering to build 
federal expertise in gaming regulation and to tailor general gaming policy to the 
specific goals and challenges of the Indian gaming industry. 

4. Increase transparency. The NIGC should be applauded for its efforts to main- 
tain an accessible and informative Web site. As with nearly any government agency, 
however, more could be done to make information readily available to stakeholders, 
including Congress, tribes, states, industry, and the public. We note that increased 
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transparency also serves the constituents of the governments charged with tribal 
gaming regulation at the tribal, state, and federal levels. 

C. Agency capture 

1. Ensure sufficient funding and personnel. Both the NIGC and tribes need suffi- 
cient resources to fulfill their obligations under IGRA. The NIGC’s current levels of 
funding and personnel may constrain its ability to engage in meaningful govern- 
ment-to-government consultation with tribes, and also subject the NIGC to criti- 
cisms concerning its investigative and enforcement responsibilities as well as to 
charges of secrecy and behind-the-scenes decision making. 

2. Balance accountable consultation and agency capture. Perceptions of the risk 
of agency capture must take into account the goals of IGRA and federal Indian pol- 
icy, as well as the NIGC’s role in facilitating effective tribal regulation. A perceived 
threat of agency capture must not be allowed to undermine the primacy of tribal 
regulation under IGRA or the NIGC’s responsibility to consult with tribes on a gov- 
ernment-to-government basis. Additionally, as the Class II “bright line” regulations 
illustrate, there is a need for industry and technical expertise to inform the NIGC’s 
decisions. The work groups and advisory committees convened as part of the NIGC’s 
process in promulgating the proposed Class II regulations should serve as a model 
for instituting a more formal and less ad hoc process. Guidelines and mechanisms 
concerning the formation of and input by such groups should be developed. 

At the Committee’s request, we would be glad to elaborate further on the points 
made in this written statement or other issues related to the NIGC that the Com- 
mittee deems pertinent. 

Attachment 

Institute for the Study of Tribal Gaming Law and Policy at the University 

of North Dakota 


About the Institute 

Co-Directors Kathryn R.L. Rand (Law) and Steven Andrew Light (Political 
Science) founded the Institute for the Study of Tribal Gaming Law and Policy at 
the University of North Dakota in 2002 as the first university-affiliated institute in 
the U.S. dedicated to the study of Indian gaming. The Institute provides legal and 
policy assistance and analysis to all interested individuals, governments, and orga- 
nizations, and conducting scholarly and practical research in the area of tribal gam- 
ing. 

The Institute adopts a unique “team-based” interdisciplinary approach to legal 
and policy analysis of the complicated and technical issues related to Indian gaming, 
including regulation and agency authority, policy and socioeconomic impact analysis, 
tribal-state compacting, Class II vs. Class III gaming, tribal law and sovereignty, 
federal Indian law, labor relations, state referenda and voter initiatives, the federal 
acknowledgment process, land-into-trust applications, and “off-reservation” gaming. 

About the Co-Directors 

Kathryn R.L. Rand (J.D., University of Michigan School of Law; B.A., University 
of North Dakota) is Floyd B. Sperry Professor of Law and Associate Dean for Aca- 
demic Affairs and Research at the University of North Dakota School of Law. Ste- 
ven Andrew Light (Ph.D., Northwestern University; B.A., Yale University) is Asso- 
ciate Professor of Political Science and Public Administration at the University of 
North Dakota College of Business and Public Administration. 

Rand and Light are internationally recognized experts on Indian gaming, with 
over 30 publications and three books: Indian Gaming Law: Cases and Materials 
(Carolina Academic Press, 2008), Indian Gaming Law and Policy (Carolina Aca- 
demic Press, 2006), and Indian Gaming and Tribal Sovereignty: The Casino Com- 
promise (University Press of Kansas, 2005). They have testified on Indian gaming 
regulation before the U.S. Senate Committee on Indian Affairs in Washington, D.C., 
and were featured on C-SPAN’s Book TV. They frequently present their research 
and perspectives on Indian gaming before diverse audiences, including professional 
and trade groups, tribal and non-tribal civic associations, academic conferences, and 
university endowed lectures. Rand and Light have been quoted extensively by media 
throughout the world, including the New York Times, Boston Globe, Miami Herald, 
Sydney (Australia) Morning Herald, International Herald Tribune, San Diego 
Union-Tribune, and Bloomberg Media. Both are members of the International Mas- 
ters of Gaming Law, and Rand is on the Editorial Board of the Gaming Law Review. 
Rand and Light write a column, “Indian Gaming Today,” that appears regularly in 
Casino Lawyer magazine, and have written for Casino Enterprise Management and 
Indian Gaming magazines. They blog on Indian gaming and the legal, political, and 
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public policy issues raised by the tribal gaming industry at their website, Indian 
Gaming Today, at indiangamingtoday.com. 

Selected Publications Related to Indian Gaming 
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University of Nevada Press) 
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comes. AMERICAN REVIEW OF PUBLIC ADMINISTRATION 38 

Kathryn R.L. Rand. 2007. Caught in the Middle: How State Politics, State Law, 
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Kathryn R.L. Rand & Steven A. Light. 1998. Do “Fish and Chips” Mix ? The Poli- 
tics of Indian Gaming in Wisconsin. GAMING LAW REVIEW 2: 129-42 

Kathryn R.L. Rand and Steven A. Light. 1997. Virtue or Vice? How IGRA Shapes 
the Politics of Native American Gaming, Sovereignty, and Identity. VIRGINIA 
JOURNAL OF SOCIAL POLICY & THE LAW 4: 381-437 

Prior Congressional Testimony 

Kathryn R.L. Rand and Steven Andrew Light. Prepared Statement and Oral Testi- 
mony, Oversight Hearing on the Regulation of Indian Gaming, United States Sen- 
ate, Committee on Indian Affairs (John McCain, Chair), 109th Congress, 1st Session 
(April 27, 2005). 

Senator Tester. Thank you, Ms. Rand. 

Chairman Dorgan, do you have comments? 

STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

The Chairman. [Presiding.] Senator Tester, first of all thank you 
for filling in this morning as Chair. I was called over to Senator 
Reid’s office for a leadership meeting and it just lasted longer than 
we had expected. So my apologies to the witnesses. I have had a 
chance to review the testimony, however, and I thank you again, 
Senator Tester, for being such a significant part of our Committee. 

Why don’t you proceed with your questions, Senator Tester? 

Senator Tester. Thank you. I will just say that any time that 
you need to be away from the Committee for leadership reasons, 
it is time well spent. So thanks. 

I do have a bunch of questions. I guess I will just start out with 
a pretty basic one to Mr. Hogen. You have heard the testimony 
here today, as have I. Do you think that there is a problem in com- 
munication between the NIGC and the tribes? 

Mr. Hogen. Yes, there is a problem. We continually work on it, 
as how can we better come up with a system that permits us to 
get the views of 230 tribal governments across the Nation when we 
confront an issue that we might act on that is going to impact upon 
them. 

We are currently engaged in consultation. We are going out to 
the National Indian Gaming Association’s meeting next week. We 
have scheduled consultations with tribes that will be attending 
there. We had more people ask for a slot than we had time for, 
given the other demands of the National Indian Gaming Associa- 
tion. So we have set up the overflow to go both to the Great Plains 
Association’s meeting in Minneapolis and out to Reno for the Na- 
tional Congress of American Indians. So having the time to do it 
all is one of the challenges. 

Ms. Carlyle referenced a consultation we held out in the South- 
west and talked about our adoption of this facility license regula- 
tion and how we put on our letter inviting to talk about things that 
we wanted to talk about the status of that. When we got there, we 
said it has already been adopted, and that is true. That was the 
status of it. It was in the transition period of going to the Federal 
Register. 

Why did we do it when we did it? Well, we had a long consulta- 
tion period. We significantly modified the proposal based on the 
consultation that we had received. But as you just observed, Sen- 
ator Tester, we are short a commissioner. Commissioner Choney, 
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the non-Republican, we wanted to get his view. He was there with 
us through the formulation of that. He was leaving on the 31st of 
December. You know, sometimes there comes a time when you just 
have to get it done. 

So we adopted that policy and we don’t micro-manage the envi- 
ronment for health and public safety. We merely ask tribes, please 
tell us what your roles are and certify as you license your gaming 
facility that you are in compliance. 

Senator Tester. A couple of questions, and maybe I should ask 
you if this is correct. Delia, Mr. Hogen cited the facility regulations 
and your testimony said there was no time for comment, there was 
no consultation. And I just wanted to make sure that was correct. 
That’s what you did say, right? 

Ms. Carlyle. Yes. 

Senator Tester. Mr. Hogen, I kind of feel like I am up here as 
judge and jury, but the fact is that if there is one thing that can 
get me fired up about Government quicker than anything is lack 
of public opportunity for input. Sometimes the public takes advan- 
tage of it; sometimes the public doesn’t take advantage of it. But 
if you presented those regs, I am sure that you heard that there 
was unhappiness in the hinterlands because the truth is as I heard 
it from everyone of these folks that were testifying here today. 

At what time do you step back and say, maybe we need to re- 
think this and actively pursue more participation, knowing full 
well that the input you might get may not be input you agree with 
or the input you want to deal with, but that is the nature of this 
beast. It is the nature of where I sit and it is the nature of where 
you sit. It is probably the nature of where every one of these guys 
sit, too, from their constituents. 

So at what point in time do you step back and say, hold it, be 
honest with ourselves, we didn’t give enough time for public input. 
Let’s go back to the drawing board and let’s do it again. 

I appreciate the fact that there is a point in time where you have 
to get it done, but I never heard, with the exception of one of them, 
that said the relationship overall is positive, Mr. Patterson, that 
the relationship overall is positive with the NIGC. I never heard 
a lot of glowing comments out of the testimony here today. 

Mr. Hogen. With respect to this example, and I think it probably 
serves to exemplify how we often do this, we started the process 
by writing a letter to tribal leaders saying the Indian Gaming Reg- 
ulatory Act says that you have to license your gaming facilities, 
and it says if you are going to build and operate a tribal gaming 
facility, you have to take steps to protect the environment, health 
and public safety, but it doesn’t have a lot more detail than that, 
and we are thinking about writing a regulation to kind of tie those 
together, licensing and complying with those concerns. 

And then we send our a draft of what we were thinking about. 
We got a lot of criticism, particularly with respect to the informa- 
tion we want to gather about the Indian lands where the gaming 
facilities were located. I have forgotten exactly the sequence, but 
then we published the regulation and we received comments, and 
every time we went on one of these consultation stops, that was on 
the agenda. At a point, we said we have it wrong here. 
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Senator Tester. How many days from the time you announced 
it until the time you adopted it? 

Mr. Hogen. I would guess more than six months, but I don’t 
know for sure. 

Senator Tester. Could you get that for me? 

Mr. Hogen. I absolutely can, Senator. 

Senator Tester. That is the first thing. 

The second thing is, do you have enough people to do the job ade- 
quately? 

Mr. Hogen. I think yes, I think we do. 

Senator Tester. Okay. How many people do you have working 
for you? 

Mr. Hogen. One hundred and four. 

Senator Tester. You have 400 gaming enterprises, 230 reserva- 
tions in 30 States, 104 people. I just want to make sure that is fine. 

When you receive the tribal comments, how do you utilize them 
in your decision-making process? It shouldn’t just be tribal com- 
ments, any comments. How do you utilize those in your decision- 
making process? 

Mr. Hogen. We read them. We discuss them. And if we think a 
step forward is going to be the adoption of the regulation, we know 
that in the preamble that we publish in the Federal Register with 
the final regulation, we have to say what they are and why we 
agreed or disagreed with them. 

Senator Tester. So do you get back to the people who put forth 
their recommendations or the comments and say, you know, we 
don’t agree on this and here is why? Or is that not something that 
you do? 

Mr. Hogen. I don’t know that we send a letter to each and every 
author of the comments. During this ongoing consultation process, 
we attempt to share our thinking, yes. 

Senator Tester. Okay. Have you looked at other agencies? I 
know that one of the individuals brought up IHS. I am not sure 
that that is a good example. But have you looked at other agencies 
to see how they do it? Is your consultation process on rulemaking 
similar to what other agencies do? 

Mr. Hogen. I believe it is. When we drafted the consultation pol- 
icy, we looked at every other Federal agency’s policy that we could 
get our hands on, including the Indian Health Service. And we 
tried to put the best of all of those in our policy. 

Now, having it in the policy and doing it are two different things. 

Senator Tester. That is kind of your job, though. 

Mr. Hogen. Absolutely, absolutely. So I think it is important to 
bear in mind as you look at what IHS does, providing health care 
to a greater or lesser extent for Indian people, and what we do are 
qualitatively different. We are a regulatory agency. We are the 
traffic cop. That is not a fun job to have. We don’t provide services 
in the same way the Indian Health Service does. So what we agree 
on may have some limits. 

Senator Tester. Okay. I preface the letter that Senator Baucus 
and I sent to you a while back. I am just curious. I mean, why were 
tribes given one month to comment on the economic impact and 
really no time to comment on the cost/benefit analysis? I think just 



56 


why, that is all. I think that that kind of action really doesn’t do 
much for me as a policy-maker, period. 

Mr. Hogen. One reason is we agreed absolutely with their view 
of the cost/benefit study. First of all, it wasn’t the initial cost/ben- 
efit study. It was a modification of the cost/benefit study based on 
our modification of the proposal which we made because they made 
the comments. But if we adopt the regulations, they will have a 
draconian effect on the dollars generated by Class II gaming, but 
that doesn’t necessarily make them wrong. It is just that is a fact 
of life. 

Senator Tester. I am not saying that. I am not saying whether 
their comments are right or wrong. I am saying 30 days, I don’t 
know how many Class II operations are out there, but you have a 
pretty big area you are taking on. And you obviously felt 30 days 
was adequate, whether you agree with them or not, just the com- 
ment period, the time, 30 days from your perspective you felt was 
adequate? 

Mr. Hogen. It was part of the package. We had four discrete reg- 
ulatory proposals. Part of the process was we decided we better to 
the cost/benefit or the economic impact study. 

Senator Tester. Consultation and listening to folks is a big deal. 
The question is, as it is coming out of this meeting, do you think 
it is going to take an act of Congress to make it happen? Or do you 
think the way things are, and I am sorry I haven’t focused any 
questions to the rest of you guys, and I am sorry that I have fo- 
cused them all on you, Mr. Hogen, too, but is it going to take an 
act of Congress to get this done? Or will an act of Congress do any 
good? 

Mr. Hogen. I think the proposed act of Congress that is the 
House bill would do a disservice to us, the regulators who have a 
job to do. Then we would need more people. We would need a lot 
more lawyers because everything we would try to do would be re- 
sulting in a lawsuit brought by one of the 230 tribes that the regu- 
lations might affect. 

But cut to the chase, Senator. The hue and cry for the consulta- 
tion concern has to do with what we have proposed in our Class 
II regulations. You have heard from the tribes, they are not listen- 
ing. They haven’t modified their proposal based on what we have 
said. Nobody has asked us what is our point of view, what changes 
have we made. But more importantly, why do we take the position 
that we do? We take the position that we do because that is exactly 
how we read the Indian Gaming Regulatory Act. 

I would be delighted if Congress would amend that and say 
tribes can do whatever they want with bingo machines. But they 
haven’t. They said if they use electronic and electric facsimiles of 
games of chance, then they are Class III. They have to have a com- 
pact. I would be happy to explain that further. 

Senator Tester. I have taken too much time. I am going to turn 
this over to Senator Dorgan. But I do want to make one last com- 
ment in relation to that comment. It is your job to communicate. 
It is my job to communicate. I have to tell people what I am doing 
and you have to tell people what their doing. And the truth is to 
say that do away with the rules so that we don’t have to regulate 
anymore I don’t think was the intent of NIGC. 
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So I think that what I heard at this Committee, and I came in 
here with, well, with a little bit because of our letter we sent off 
and we were denied on that extension, and I thought that was kind 
of interesting and actually raised some red flags there. But when 
I come into these meetings and I hear people that are working on 
the ground saying nobody is listening to us, I understand. I make 
decisions all the time that people don’t agree with, but I try to 
make sure that those statements don’t happen because it is your 
job and it is my job and it is policy-makers and part of the bureauc- 
racy that if we don’t listen to the people we are working for, we 
aren’t going to be there very long. 

Senator Dorgan? 

The Chairman. Senator Tester, thank you very much. 

This is not only an interesting, but also a very important issue. 
The gross revenues for Indian gaming have now reached I believe 
$25 billion. They have grown very rapidly. I think all of us under- 
stand the urgency and the need for effective regulatory capability. 
I know there are very different views about what form that should 
take from time to time. Mr. Luger and I have had long discussions 
over time. 

Maybe, Kurt, you would take the position we don’t need a Na- 
tional Indian Gaming Commission because the States have a regu- 
latory authority and the tribes have a regulatory authority. So in 
most cases, you have two regulatory authorities. Others would take 
the position that you must have a national regulatory commission 
because some States say they regulate, but in fact do not effectively 
regulate, and all you have is the tribe, at which one level is not 
sufficient. 

So this is very important. The one thing all of us would share, 
I believe, is we want to make certain that Indian gaming is able 
to continue free of scandal, free of difficulty, free of any criminal 
element. We understand. We have watched areas of gaming long 
before Indians had gaming in this Country. In every area where 
there is billions of dollars of gaming, it is a magnet for criminal ele- 
ments, a magnet for fraud, a magnet for stealing and so on. 

So that is why we have a long history in this Country, and just 
using Nevada as an example, of very aggressive, very, very certain 
kinds of regulatory authority with respect to gaming. It is different 
than many other enterprises. 

Having said all that, I want to ask a couple of questions with re- 
spect to the commission itself. 

Mr. Hogen, I am trying to understand. We are told by some, and 
I don’t know this as a fact, that you have as much as $12 million 
in reserves. We have tried to get information from the commission 
about that, excess fees. Do you have a reserve? If so, how big is 
it? 

Mr. Hogen. About $10 million, Senator. 

The Chairman. And what do you do with the reserve? 

Mr. Hogen. Well, we are, as I mentioned earlier, not funded by 
taxpayers’ dollars. Rather, we are funded by the fees we collect. If 
we were a Department of the Interior, on the first of October every 
fiscal year, we would get the dollars and we would have them to 
spend. But we collect those dollars on a quarterly basis. They come 
in over the year. So if we didn’t have some money in the bank, so 
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to speak, we wouldn’t be able to pay the rent. So we need a little 
money there to tide us over. 

The Chairman. I understand that. But do you have a detailed ac- 
counting of fees versus and operating budget? 

Let me say to Senator Tester, I appreciate your chairing this 
morning and appreciate your work on the Committee. I know you 
have to run. I am going to continue to ask questions of the panel, 
so thank you, Senator Tester. 

Do you have an operating budget and an accounting of fees that 
you can provide to the Committee? We have not seen that and that 
would be helpful to us. 

Mr. Hogen. We certainly do. I have it with me if you would like 
it now, Senator. 

The Chairman. And you say you have a reserve because I think 
you make the point you need a reserve, given the financial mecha- 
nism with which we finance the commission. What size a reserve 
do you think is necessary? 

Mr. Hogen. We are trying to draw down on the carryover 
amount. It is probably excessive the way it is. 

The Chairman. What size is the reserve you think you need? 

Mr. Hogen. Probably $5 million would be closer to ensure that 
there is no risk in terms of a smooth operation. 

The Chairman. But the other way of looking at this, and the rea- 
son I ask the question is these come from fees sent in by tribes. 
So we need to work with you on an accounting here so we under- 
stand what is your operating budget, what kind of a reserve do you 
need. Because if you have $5 million in excess fees, it probably 
ought to go back to the tribes if you don’t need them for operating 
purposes. 

You have an Acting General Counsel, I understand, since 2002. 
Why has that position been only acting for now nearly six years? 

Mr. Hogen. The Chairman hires the General Counsel, and I 
have been the Chairman since December of 2002. It is not my first 
stint on the commission. I served as an Associate Commissioner 
and for a little while as Vice Chairman for a four -year period from 
1995 to 1999. During that time, Penny Coleman, who is our Acting 
General Counsel, was in the Office of General Counsel. She came 
to NIGC from the Solicitor’s Office over at the Department of Inte- 
rior when IGRA was enacted. So she is kind of the institutional 
memory with respect to a lot of these things. 

Penny is a career employee, not a political appointee, which she 
would be if she were the General Counsel of the NIGC. I found 
that her style, her knowledge, her experience served the commis- 
sion very well. Rather than have her risk her career status and 
have her come on board and be political and then maybe have no 
place to go, it worked fine, in my experience, to have her serve as 
our Acting General Counsel. I am glad that we have done it that 
way. 

The Chairman. Well, that is a curious thing, though, isn’t it? 
Think of how many places in our government we would have if peo- 
ple said, well, I don’t want to assume the risk of actually assuming 
the office. So we would have a whole government full of acting peo- 
ple. Would they have the responsibility and the authority? You do 
what you need to do on that, but I don’t think that is necessarily 
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a good way to handle that responsibility. You have a specific post 
for a General Counsel, and to have an Acting General Counsel for 
six years makes little sense to me. 

I am going to ask you a couple of other questions, and then I am 
going to have some questions of the rest of the panel. 

I think that you need to publish some kinds of financial state- 
ments so that the Congress and also the tribes who are funding the 
commission understand what is happening. You don’t now do that. 
Is there a reason you don’t do that? And will you be doing that? 

Mr. Hogen. Well, we do it, Senator, in part in the appropriations 
process. We get, like every other Federal agency, what is referred 
to as the green book, where we break down the dollars. One of the 
reasons that is not particularly informative with respect to us is we 
are so small that the million-dollar increments that they use there 
makes it harder to get a good picture. 

When I go to tribal gaming association meetings, I will display 
on a PowerPoint this is what we spend for compensation; this is 
what we are spending for rent and travel; these are our plans for 
the coming year, and so forth. But your advice is well taken. We 
will not only provide you, but the Indian tribal constituency that 
we serve with more of that information. 

The Chairman. Let me suggest you do a yearly report so that it 
is not just when you go out and make a presentation. I am not sug- 
gesting you are hiding anything, far from it. But I think those that 
are financing you through fees should understand what your finan- 
cial report is and shows. We would like to see that as well, so that 
would be something I would recommend. 

Let me now talk just a bit about the issue of consultation. I un- 
derstand this is kind of a unique situation. First of all, consulta- 
tion, as I have said as Chairman of this Committee, is critically im- 
portant. That is the hallmark, in my judgment. Our government 
needs to consult with tribes. I think the Indian Gaming Commis- 
sion needs to consult with tribes. Consultation is critically impor- 
tant. 

Obviously, you know from the testimony at this hearing and you 
know from other circumstances that there are discordant voices out 
there who feel you have not engaged in the consultation they would 
like. You say, well maybe that is because they don’t like the result 
of some of our rulings. Maybe so, but whatever your rulings, it 
seems to me the issue of consultation is a continuum that I think 
is required of you and should be expected of you by us and by the 
tribes. 

Let me ask Ms. Rand. You are at the law school, correct? 

Ms. Rand. That is correct. 

The Chairman. Tell me about how you see the consultation as 
you know it exists here or doesn’t exist here, either one, with re- 
spect to consultation in other circumstances with other Federal en- 
tities and jurisdictions. 

Ms. Rand. Senator, I think that we would suggest that govern- 
ment -to-government consultation with tribes should be distinct 
from the ordinary public notice and comment period required by 
Federal law; that it should be uniquely tailored to tribes’ status as 
governments and their relationship with the Federal Government. 
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We brought up the IHS policy for two purposes. First, that there 
may be a more concrete way to address some of the issues either 
in the NIGC’s own policy or through a directive to the NIGC. But 
also as Senator Tester implied, that what is promised on paper 
may not be implemented in practice. We think that that might be 
a very important issue for the commission or the Committee to 
grapple with. 

The Chairman. I am not sure the IHS is necessarily a good 
model, as we have noticed before. If you want to take a look at an 
institution that pays very little attention to consultation, look at 
the Indian Health Service. I have a couple of investigations I have 
requested of them precisely because instead of consulting with any- 
body, they do whatever they damn well please. They are shifting 
incompetents around to various places in the Country instead of 
getting rid of the incompetents. 

But the issue of consultation with respect to a regulatory author- 
ity and those that would be regulated I understand is different and 
interesting to discuss, but nonetheless still required. What are the 
conditions under which it is required and how should it be con- 
ducted? That is what I think we are trying to understand. 

Mr. Luger, you discussed this in your testimony. I probably spoke 
for you when I said you would probably prefer that we not have 
a National Indian Gaming Commission. Was I accurate about that? 

Mr. Luger. Fairly accurate. I think it has its role. I just think 
that the role as it is currently taking place is bureaucratic. Phil is 
in a tough position. Phil and I are friends so it is not a personal 
thing, but they are just moving boxes around, Senator. We have 
regulatory problems out there. 

Any time, for example — and I will be very brief — the Standing 
Rock Sioux Tribe calls up NIGC and thinks that they may have 
something wrong in their system. You are having a punitive con- 
versation automatically. You can’t have a confidential conversation 
saying I think maybe this might be it, but I am not sure, but you 
have the expertise and I want you to come in and look at it. 

Standing Rock just subjected themselves to punitive action. I 
cannot stress this enough. Again, it is not a personal attack on 
NIGC. I would say this with any agency that any entity has to deal 
with. Bring in some experts. You have too many P.E. majors work- 
ing for him and trying to help us in the gaming industry. I am gen- 
eralizing. 

The Chairman. We are not talking about Class III today. We are 
talking about Class II, because we are just talking about consulta- 
tions here. 

But with respect to Class II gaming, if the NIGC received a com- 
plaint and they said the Standing Rock Reservation is absolutely 
defying regulations, they are going to call you. They are going to 
send people in. They have a right, it seems to me, in that cir- 
cumstance to say, here are the regulations and you at this point 
are not in compliance. So they are purely regulatory and everyone 
who is aggrieved by that would feel it is all punitive, but that is 
the role of a regulator, number one. 

Number two, in the circumstance you just described, when you 
call the commission, you ought not when you call the commission 
get some notion there is some punitive voice on the other end of 
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the line. That is a culture issue with the NIGC. I don’t know 
whether that is true or not, but you say it is true. 

Mr. Hogen, what about that? 

Mr. Hogen. I think the record will reflect almost without excep- 
tion whenever we learn, whether it is by the tribe telling us or 
some other, that there is a problem, the first thing we do is say 
let’s fix this. Let us help you fix this. And only at the last resort 
do we end up with a notice of violation that might result in a fine, 
or in a worst-case scenario result in closure. 

But Kurt is right that there are some tensions there in the rela- 
tionship. If you hire your lawyer and you go in and say I want to 
ask you whether this is wrong or not, you hope he doesn’t have to 
turn around and tell the FBI. We are supposed to provide this tech- 
nical assistance, which I think we do a pretty good job of, but we 
also wear the traffic cop hat. We have to do that. 

But the practice as borne out is very seldom do we — we have 
never issued a notice of violation for failure to adhere to the min- 
imum internal control standards. We have always gotten it fixed, 
sometimes by way of an agreement, a kind of settlement agree- 
ment. 

The Chairman. Let me ask Ms. Carlyle, you are from Arizona? 

Ms. Carlyle. Yes. 

The Chairman. Arizona is reputed to have a fine statewide In- 
dian gaming regulatory strata. Is that correct? 

Ms. Carlyle. I would be a little biased, but say yes. 

The Chairman. You have a pretty substantial statewide effort 
with respect to Indian gaming regulatory practices. 

Ms. Carlyle. Yes, we do, Senator. I am very proud of that proc- 
ess. 

The Chairman. If you pick up the phone and call the Nevada 
folks and say, look, we think we have a wrinkle here, is it different 
than calling the NIGC in terms of consultation from you to them? 

Ms. Carlyle. Nevada? 

The Chairman. Yes. 

Arizona, I am sorry. 

Ms. Carlyle. That is why I looked, Nevada. 

[Laughter.] 

The Chairman. Don’t call Nevada. Call Arizona. 

[Laughter.] 

Let’s assume that you pick up the phone and you call the regu- 
latory authorities in the State, as opposed to calling the Indian 
Gaming Commission. Do you detect a cultural difference there? 

Ms. Carlyle. No. 

The Chairman. Okay. 

Ms. Carlyle. I think based on the process that we have started 
that has been in Arizona, that relationship is understood, I want 
to say, so there is not a problem in picking up the phone and say- 
ing there could be a problem. 

The Chairman. I see. 

Mr. Patterson, you are from Tennessee? 

Mr. Patterson. Oneida Indian Nation, Upstate and Central New 
York. 

The Chairman. I see. The organization is in Nashville. 

Mr. Patterson. Yes, Senator. 
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The Chairman. How many people does the State of New York 
employ to be involved in the State regulatory process of Indian 
gaming? Do you know? 

Mr. Patterson. Mr. Chairman, I do not have that answer, but 
I would be glad to research that. 

The Chairman. Would you submit that? 

Mr. Patterson. Yes, sir. 

The Chairman. And Mr. Mathews, you are here accompanied by 
Mark Van Norman. He is an acquaintance of this Committee. He 
has testified here a good number of times. You heard Mr. Luger 
talk about the issue of a tribe seeking information from the NIGC, 
or at least going to the NIGC, suggesting they have an issue. Do 
you have experience with that at all? 

Mr. Mathews. Yes, we do. 

The Chairman. Tell me your experience. 

Mr. Mathews. I would just like to say this, that for our own 
tribe, the Quapaw Tribe of Oklahoma, we did have an issue several 
years ago, that the NIGC brought to us, with a management con- 
tract and a person that was working with us. I have to say that 
through the efforts of the NIGC, along with our tribe, we ended up 
getting rid of this guy. It was a very bad situation. We learned a 
lot. We have become a much stronger tribe with our regulatory 
issues. We have a very, very strong regulatory body, and it is due 
to the assistance that we got through the NIGC. We are very proud 
of that fact. 

On the other hand, what they are doing now, we do have a prob- 
lem with, in the publication of these four regulations, with the con- 
sultation that we don’t feel is thorough, that we feel is a rush to 
judgment. It is a pre-determined consultation. As Phil has even 
said, consultation does not mean agreement, but when you have so 
many tribes in Indian Country that are against what they are 
doing and the way they are doing it, there has to be some red flag 
thrown up there. 

We think they should consider cost/benefit alternatives to their 
current approach. They should reopen these regs for comments, 
along with the cost/benefit analysis. It is funny that the regulators 
expect us to comply with some of their rules when they don’t even 
comply with their own. So we have issues there. 

But it is very obvious that Indian Country wants regulation. We 
have 3,300 regulators across the Country. They spend an enormous 
amount of money on regulations. It is very important to keep out 
those bad elements, to make sure that we are providing a safe en- 
vironment for our patrons and our employees. By doing that, we 
feel that we have to have strong regulations. 

The Chairman. Mr. Hogen, the commission regulations on Class 
II, you have heard today concern and you have heard that concern 
before about lack of consultation. My understanding is that the Na- 
tional Indian Gaming Commission authorized a study to examine 
the potential impact of the proposed regulations. According to at 
least one of the comments we received, the commission determined 
that 57 percent of the Class II games in play would be considered 
unlawful if the proposed classification standards were adopted in 
the current form. Is that correct? 

Mr. Hogen. Yes. I consider them unlawful right now. 
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The Chairman. You did an economic impact. When did you 
launch that economic impact study? Was it through a consultant? 

Mr. Hogen. Yes. We hired a consultant who punches a lot of In- 
dian gaming numbers. When we first published, I think that was 
in May of 2006, we published some regulations. We hired the ex- 
pert to do the study. Then after we got those results and we heard 
comments, we withdrew that proposal. We then supplemented it 
with a pared-down version and had a renewal or an extension of 
that impact study done to reflect the changes. 

The Chairman. Which of the practices will be shut down under 
the Class II regulations? 

Mr. Hogen. One-touch bingo machines primarily. However, as a 
result of the comments we received, the concern tribes expressed 
about the economic impact and so forth, we put in — and under- 
stand these are just drafts. We haven’t done a thing yet. They are 
just a draft. But we put in a five-year grandfather clause. We said 
we know it is going to be a tough economic impact, so to soften that 
blow, the useful life of this equipment is probably about five years, 
use them until they are used up, and then comply. 

The Chairman. This Committee is not in the business of trying 
to do your work or look over your shoulder and determine whether 
you are making judgments that are appropriate. Those are judg- 
ments you make. But the Committee is concerned, as Senator Test- 
er has indicated, that in the conduct of the work of the National 
Indian Gaming Commission, that consultation exists as between 
the tribes and the commission so that there is some mutual under- 
standing of what is happening and what are the consequences. 

You have in your own commission adoption going back to 2004 
government-to-government tribal consultation policies. So those 
exist. Do you feel like you have followed those policies sufficiently 
with respect to the Class II proposed rules, number one? And num- 
ber two, given the concern by tribal authorities, do you feel that 
even if you did follow them, do you feel those policies are sufficient 
so that tribes feel like you have consulted adequately? 

Mr. Hogen. Obviously, they do not feel we have consulted ade- 
quately. I think we have made a really good-faith effort, Senator, 
to do that. We had four different versions of these proposals on our 
website to talk about with tribes before we actually put them in the 
Federal Register. When we were about ready to do that the first 
time, the Justice Department came along and said to us, these 
aren’t tough enough; you can’t do that. 

Thereafter, we published another set. We met with I think about 
70 tribes on the record government-to-government consultation. If 
you look on our website you will find the transcript of each one of 
those 67 or 70 meetings. We asked tribes to send us their best and 
their brightest in terms of a tribal advisory committee, tribal regu- 
lators and so forth, to help us with this. 

Did we agree with everything they told us? No, we disagreed 
with some of it, but we sure learned a lot and we did make lots 
of changes. If you have the time, I could enumerate some of those 
changes. But we have extended the comment period numerous 
times, sometimes to accommodate comment on the economic impact 
study and so forth. 
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But Senator, I am going home some time soon. I am going back 
to the Black Hills, and when you hear that hurrah out in Indian 
Country, you will know that has happened. But the thing is, I have 
to get this done. I have been at it now for more than five years. 
It is time to draw this bright line so the industry, the manufactur- 
ers, the tribes, the States, can know what is going on. 

Right now, there is confusion. That is not good for the industry, 
and if and when it appears that there is a loss of the integrity in 
the system, then the goose that laid the golden egg will be at risk. 
I don’t want to be responsible for that. I want to leave it with some 
clarity. 

The Chairman. I believe there should be a bright line, and I 
think that bright line is something that would be embraced by 
tribes. There needs to be definition. If you don’t have definition, 
there is chaos. This is, as I said, a $25 billion growing industry. 
It is very important that the reputation of this industry be in tact, 
that there be effective levels of regulation that give all of us the 
assurance that this gaming and the stream of income from the 
gaming that can improve and invest in people’s lives will be able 
to continue. 

But that will only happen if we are free of scandal and free of 
the kind of criminal element that always tries to attach to any cen- 
ter of gaming anyplace in this world. We have plenty of experience 
with that. 

Mr. Luger? 

Mr. Luger. Mr. Chairman, just indulge me for 30 seconds. 

One, I just want to leave a note that I don’t have quite the 
gloom-and-doom feeling that Phil does. I don’t know if our dateline 
should be predicated upon his retirement back to the Black Hills. 
But on a separate note, and this is a pledge that I give to my folks 
at home, I cannot tell you now grateful and appreciative I am of 
you and our North Dakota and South Dakota delegation for what 
you did for Woodrow Wilson Keeble. 

Everybody in this room knows about it. I love and honor you for 
that. That was something that needed to be done. It was a sore 
spot in Indian Country. I personally invite you at that third week 
in May we will have Woodrow Wilson Keeble Day, and we would 
be honored if you would be a part and master of ceremonies at 
that. Senator Daschle will be there. I have so much respect for the 
work that you did with that that I had to make that comment 
today. 

From the Standing Rock Sioux Tribe, Sisseton-Wahpeton, Ayata, 
the Lakotas and the Dakotas, I want to thank you very, very much. 

The Chairman. Mr. Luger, thank you very much. I was honored 
to be a small part of trying to rectify a mistake that was made 
many, many years ago of not giving the Medal of Honor to someone 
who had earned it, deserved it, and should have received it except 
for lost paperwork. It was an emotional moment to be in the East 
Room of the White House and have the President present to the 
relatives of Woodrow Wilson Keeble the Medal of Honor that he so 
richly deserved. 

This was a very courageous, very brave American who risked his 
life many times and received a number of Purple Hearts, Silver 
Star, Bronze Star, the highest honors this Country could bestow on 
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a very brave soldier. Many years after his death, he finally received 
the Medal of Honor. 

I regret that his wife, Blossom Keeble, was very hopeful that this 
would be done before she passed, but it did not happen. She passed 
away last summer. But I know that there is great pride in Indian 
Country for this Medal of Honor. 

Let me thank all of you for being here. 

Yes, Ms. Carlyle? 

Ms. Carlyle. Senator, if I could real fast, and I don’t want to 
touch on Class II because we have a limited number of that in Ari- 
zona, but my biggest concern again, well really, I wouldn’t want to 
be in NIGC’s shoes. So I have to give them kudos for stepping up 
to the plate and taking on that responsibility. 

But I truly feel that meaningful consultation, not just sitting 
across the table, can occur. If it can happen in Arizona and other 
areas, it can happen with the NIGC. My tribe’s biggest concern was 
the rush on the facility regulations that was placed on tribes. When 
we talk about meaningful consultation, this is a bit of information 
that the Arizona Department of Gaming employs 111 people, and 
they have a $15.6 million budget. I will say that Arizona and the 
State, the collaboration is great. 

I always like to end it with saying that we have our respective 
meetings. It may be a slow process, but we do come to a com- 
promise which I was told that when both sides are equally un- 
happy, then we have met a true compromise. I think that is how 
in Arizona we try to work on that basis somewhat. I would like to 
see that with NIGC because the time-frames given to tribes is not 
enough. It is not adequate. My counsel only meets twice a month, 
but we have to call specials if we have deadlines. Then we have 
to include our regulators, too, to make sure that our comments are 
appropriate or at least heard and considered. 

Thank you. 

The Chairman. Well said. 

Mr. Patterson? 

Mr. Patterson. Mr. Chairman, I would just like to leave with 
the thought to say that my mother always said how naive I was, 
but I have a glass in front of me and I say that it is half full, not 
half empty. 

[Laughter.] 

Mr. Patterson. I believe that NIGC and USET share the same 
common goal to ensure that Indian gaming operates in a manner 
which benefits and protects tribal interests in that respect. I also 
believe that a lot of hard work has already been done to develop 
consensus positions. I think that is a great place to re-engage and 
build consensus. 

As far as consultations, sir, my people have had a long history 
of consultation, beginning in the 1600s and the Two-Row Wampum 
Treaty that my people negotiated with the Europeans when they 
first arrived. We have been in consultation for 400 years, and I 
support meaningful dialogue. 

Thank you, sir. 

The Chairman. That is an interesting way of describing the fact 
that you know what consultation is when you see it. 
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Mr. Hogen, let me thank you for chairing the commission. We 
have sometimes tensions about various regulations and things, but 
our Committee has enjoyed working with you and will continue 
until you depart. 

I do hope, and I say this to the Indian Health Service and BIA 
and every organization, I hope that everyone understands the need 
for effective communications. The issue of consultation — consulta- 
tion is more than a word. It is an attitude and it is a culture. It 
is very important to remind every agency and every organization 
that works with tribes about the meaning of consultation. 

So take that from this hearing, and understand that we want 
you to succeed. It is in our interest that the NIGC succeed. I think 
it is in the tribes’ interest for you to succeed in a way that makes 
them a significant part of the future of regulation effective — and I 
underline the word effective — effective regulation of Indian gaming. 
All of us have a big stake in the effective regulation of Indian gam- 
ing. 

This Committee will certainly be considering these issues going 
forward. 

Ms. Rand, let me also say to you something that I think is impor- 
tant to be said. We have tried to build at the University of North 
Dakota a very effective Indian Studies Program in a wide range of 
areas, Indian doctors, Indian psychologists, Indian lawyers — a wide 
range of areas. And I think we have done that over a long period 
of time very successfully. I am enormously proud of those programs 
and proud that you are able to come from those programs and be 
a part of the hearing here in Washington, D.C. So I welcome you. 

Ms. Rand. Thank you. 

The Chairman. Mr. Luger? 

Mr. Luger. Senator Dorgan, I know there is a rumor out there 
that I have few friends, but Kathryn is one of them. 

[Laughter.] 

The Chairman. Let me thank all of you for being here today. 
This Committee will, as I said, consider all of the issues we have 
received today. 

The hearing is now adjourned. 

[Whereupon, at 11:55 a.m., the Committee was adjourned.] 
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I would like to thank you, Vice Chair Murkowski, and Members of the Committee on Indian 
A llaiis for allowing me the opportunity to provide a statement on this matter of critical importance to 
thousands of my constituents, Ind ian and non-Indian, 

I know the committee will be reviewing a number of NIGC activities today; my comments 
will focus on the NIGC’s proposed Class II gaming regulations, over which there has been much 
controversy. I want to note that I do not question the good intentions of NIGC Chairman Phil 
Hogen. I firmly believe that he is committed to making Indian gaming a continued success. 

However, I do believe that where questions have arisen, they have been on the judgment exercised in 
tiying to move these hew Class II regulations into law on a very short time frame, without 
meaningful consultation with Tribes, and without regard for the tremendous negative economic 
impacts. 


l would like to submit for the record a research study showing these proposed Class II 
regulations will have a negative nationwide economic impact of nearly $3.2 Billion, This is for 
higher than the $1.2 Billion impact shown in the economic impact study done by the NIGC, because 
this research looks at the overall impact to the Tribes as well as the surrounding local communities. 
For my home state of Oklahoma, the research shows that Class II Indian gaming accounts for nearly 
$1,2 Billion of the Oklahoma economy, including almost 19 thousand jobs. I have great confidence 
lit these numbers, as they were researched by a noted economist at a premier institution of higher 
education — Dr. Robert Dauffenhach at the Price College of Business at the University of Oklahoma. 


These potential economic impacts are significant and real. At a time when the nation’s 
economy is struggling, I believe it is of great importance that Federal agencies carefully consider 
how their activities can have the least economic impact, while still providing effective regulation. 
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On February 20th, I chaired a field heai-ing in Miami, Oklahoma, at which 7 Tribal leaders 
and the NIGC testified* as well as four local and state government officials. At the hearing both the 
NIGC and the Tribes offered good arguments on whether the NIGC was exceeding its statutoiy 
authority in these regulations, and whether or not the classification regulations may even be needed- 
What I found most troubling were die statements from Tribes and state and local officials dearly 
detailing the severe economic consequences they foresee with these regulations. 

I remain concerned that these complicated and controversial regulations are being 
promulgated in a very truncated manner, with only minimal consultation with the Tribes and no 
consideration of the surrounding communities who would also be significantly affected. Recently, 
on April 9th, Chairman Rahall chaired a hearing on legislation that he recently introduced to improve 
the government to government relationship between Tribes and die NIGC, the Department of the 
interior and the Indian Health Service. At that hearing, the views of the NIGC on its consultation 
effort was made clear. Chairman Hogen testified that the Commission had initiated efforts to address 
Class II regulations as far back as 3 years ago. Because of the length of that effort, he believes that a 
process that looked to consultations on other proposals from as far back as 3 years earlier justi fies the 
shortened comment period and lack of consultation on these specific regulations. 

After these hearings, three things are clear: die economic impact of the proposal is 
potentially catastrophic to small Tribes; there is a good faith disagreement on the basic statutory 
authority of the NIGC to promulgate these classification standards; and there has been insufficient 
time for meaningful consultation on these specific regulations. No argument has been brought 
forward claiming that there is an imminent disaster that must be headed off by these regulations. 
Given the lack of an emergency, there is nothing preventing NIGC from taking more time to insure 
this process is done properly, in a manner consistent with its own consultation policy, and with the 
cooperation of tribes. 

More time would allow the parties to open a dialogue through meaningful consultation. A 
clear vetting of legal issues could avoid another judicial ruling like the one handed down in die case 
of Colorado River Indian Tribes vs. NIGC. Most importantly, allowing more discussion may 
present solutions to avoiding the huge negative economic impacts. Meaningful consultation respects 
the government to government relationships, and avoids putting thousands of people out of work and 
communities at risk. 

The State of Oklahoma has the highest percentage of Class II gaming in die country, an 
economic impact of over a billion dollars to the state. The second Congressional district, which I 
represent, encompasses jurisdictional areas of 17 Federally recognized tribes, many of whom have 
successfully utilized gaming revenues to support critical Tribal programs - health, education, 
housing, and more. Die subsequent investment these tribes make in their communities provide 
additional re sou ices that benefit both tribal and non-tribal citizens, and help better the way of life in 
these rural areas of Oklahoma. 

I believe that these regulations would significantly impact an industry of great importance to 
rny constituency and they deserve Congress’ careful attention. It is for this reason I asked to be able 
speak to you today. Thank you again for allowing me the opportunity to share my thoughts with you 
and for your careful consideration of this issue. 
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March 6 , 2008 


The University of Oklahoma 


* Miehsci r. 

^PRICE 

“ College of husmess 


David Qualls, Chairman 
P.O. Box 1909 
Durant, Oklahoma 74702 


At the Center for Economic and Management Research, Price College of Business, University of 
Oklahoma, we have compiled estimates of the statewide and national impact of lost revalues in 
consequence of proposed Class II machine restrictions. My review of Dr. Meisteris document 
revealed that there was no attempt to examine total economic impacts (direct, indirect, and 
induced) that was included in his analysis. This is a chief deficiency of what is, otherwise, a 
compelling study. To remedy this missing feature of that analysis, we have engaged in a 
preliminary impact analysis of the proposed restrictions. 

We used a nationally prominent impact analysis model to generate the economic impacts. This 
model is widely used throughout the nation. More can be learned about this model at the website 
Implan.com. 

We used the S 1 .2 billion in lost sales point-estimate provided in the Meister document as the 
primary input, in truth, there is no "casino" industry available in the detailed listing of industries 
identified in the IMP LAN impact model. Thus, the main assumption that we employed is that 
Casino operations include a proportion of food and beverage sales (20%) with the remaining sales 
allocated to the Entertainment and Recreation industry. For the State of Oklahoma analysis, we 
used the statistic that about 59 percent of Class II machines are in Oklahoma as a guide. This 
results in about a $700 million direct sales (output) impact 

The attached tables provide estimates of the impacts for the nation and the State of Oklahoma in 
the categories of output, employment, and labor income. As will be seen through perusal of these 
results, there are sizable implications on employment and income of the proposed restrictions. 
The results are shown in six tables relating to output, employment, and income for the State of 
Oklahoma and the nation. 

It is important to note that these results are "linearly scalable." That is, if one were to believe that 
the total impact is $1 .0 billion instead of $1 2 billion, one would only need to multiply all tabled 
values by 0.8333 {that is, 1 .0/1.2 = 0.8333) to convert the results to a one billion dollar base. 



Robert C. Dauffcnbach 


Cantor for aeononsc see ManOQemetit Research. SorWesIBroottStrwl, Room *, Norman OWahome 730tM002 Pnono: (005) 32S-2931 
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Table 1- State Output Impact 


Combined 


Industry 

Direct 

indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 

. 

7,388,421 

3,301,040 

10,689,461 

Mining 

- 

2,926,742 

2,739,083 

5,665,825 

Utilities 

• 

13,805.648 

7,051,217 

20,856,865 

Construction 

- 

12,016,817 

1,717,989 

13,734,807 

Manufacturing 

- 

34,663,955 

22,758,500 

57,422,454 

Wholesale Trade 

- 

11,109,877 

10,401.745 

21,511,622 

Transportation & Warehousing 

- 

11,863,341 

6,023,386 

17,886,727 

Retail trade 

- 

3.485,096 

28,014,481 

31,499,577 

Information 

- 

20,477,980 

8,962,934 

29,440,913 

Finance & insurance 

. 

13,421,498 

17,223,437 

30,644,935 

Real estate & rental 

- 

28,345,123 

12,442,720 

40,787,844 

Professional- scientific & tech svcs 

- 

27,578,696 

9,529,646 

37,108,343 

Management of companies 

- 

6,739,658 

1,828,550 

8,568,208 

Administrative & waste services 

- 

15,756,207 

4,568,725 

20,324,932 

Educational svcs 


100,062 

2,348,034 

2,448,096 

Health &. social services 


26,943 

35,102,452 

35,129,396 

Entertainment & recreation 

560,000,000 

3.384,440 

2,602,358 

565,986,768 

Accomodation & food services 

140.000,000 

3,879,198 

14,541,295 

158,420,488 

Other services 

- 

11,401,948 

12,256,963 

23,658,91 1 

Government & non NAlCs 

- 

5,676,401 

32.376,025 

38.052,427 

Total 

700,000,000 

234,048,051 

235,790,580 

1,169,838,599 
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Table 2. State Employment Impact 

Combined 


Industry 

Direct 

Indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 

_ 

135 

57 

192 

Mining 

- 

8 

7 

15 

Utilities 

- 

28 

14 

41 

Construction 

- 

147 

20 

168 

Manufacturing 

- 

140 

71 

211 

Wholesale Trade 

- 

103 

96 

199 

Transportation & Warehousing 

- 

132 

59 

191 

Retail trade 

- 

72 

582 

654 

Information 

- 

98 

33 

130 

Finance & insurance 

- 

113 

130 

243 

Real estate & rental 

- 

275 

123 

398 

Professional- scientific & tech svcs 

- 

301 

109 

410 

Management of companies 

- 

50 

14 

63 

Administrative & waste services 

- 

365 

102 

466 

Educational svcs 

- 

2 

55 

57 

Health & social services 

- 

0 

541 

542 

Entertainment & recreation 

10.171 

162 

73 

10,406 

Accomodation & food services 

3,366 

93 

348 

3,807 

Other services 

- 

161 

292 

453 

Government & non NAlCs 


31 

23 

54 


Total 


13,537 


2,415 


2,745 18,696 
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Table 3. State Labor Income Impact 


Combined 


Industry 

Direct 

Indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 


1,653,604 

844,093 

2,497,697 

Mining 

- 

527,453 

490,713 

1,018,166 

Utilities 

- 

2,818,842 

1,380,369 

4,199,211 

Construction 

- 

4,619,085 

634,644 

5,253,729 

Manufacturing 


7,406,152 

4,305,705 

11,711,857 

Wholesale Trade 


4,733,117 

4,431,433 

9,164,551 

Transportation & Warehousing 


5,557,667 

2,432,763 

7,990,430 

Retail trade 


1,633,132 

13.121,441 

14,754,574 

Information 


4,977,660 

1,782,812 

6,760,473 

Finance & insurance 


4,414,287 

4,813,463 

9,227,750 

Real estate & rental 


5,035,881 

2,302,136 

7338,017 

Professional- scientific & tech sves 

- 

12,547,141 

■" 4,447,526 

16,994,667 

Management of companies 

- 

2,851,100 

773,538 

3,624,638 

Administrative St waste services 

- 

7,682,304 

2,110,625 

9,792,929 

Educational sves 

- 

45,960 

1,155,505 

1,201,465 

Health & social services 

- 

9,597 

18,454,428 

18,464,025 

Entertainment & recreation 

191,406,640 

1 ,276,090 

991,015 

193,673,743 

Accomodation & food services 

43,317,924 

1,234,253 

4,545,536 

49,097,716 

Other services 

- 

3,340,833 

4,900,152 

8,240,985 

Government & non NAlCs 

- 

1,415,560 

1,044,052 

2,459,613 

Total 

234,724,564 

73,779,718 

74,961,949 

383,466,236 


Table 4. National Output Impact 


Combined 

Industry 

Direct 

Indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 

. 

23,574,150 

18,547,92$ 

42,122,076 

Mining 

- 

9,066,898 

10,766,461 

19,833,358 

Utilities 

- 

27,306,910 

23,337,236 

50,644,143 

Construction 

- 

22,447,272 

7,509,191 

29,956,464 

Manufacturing 

- 

183,301,928 

207,848,400 

391,150,328 

Wholesale Trade 

- 

36,813,532 

51,961,660 

88,775,192 

Transportation & Warehousing 

- 

39,763,893 

36,272,953 

76,036,846 

Retail trade 

- 

7,924,751 

90,434,748 

98,359,494 

information 

- 

67,636,420 

65,801,051 

133,437,470 

Finance & insurance 

- 

59,364,907 

111,932,620 

171,297,528 

Real estate & rental 

- 

99,435,264 

71,815,651 

171,250,916 

Professional- scientific & tech sves 

- 

89,366,075 

57,186,742 

146,552,810 

Management of companies 

- 

25,006,649 

16,695,860 

41,702,510 

Administrative & waste services 

- 

49,112,951 

29,450,731 

78,563,686 

Educational sves 

- 

488,845 

14,201,602 

14,690,447 

Health & social services 

- 

65,759 

114,603,266 

114,669,028 

Entertainment & recreation 

960,000,000 

23,394,296 

16,355,366 

999,749,680 

Accomodation & food services 

240,000,000 

10,741,123 

51,558,820 

302,299,952 

Other services 

- 

26,181,095 

49.087,702 

75,268,797 

Government & non NAlCs 

- 

14,028,782 

96,033.508 

110,062,290 

Total 

1,200.000,000 

815,021,500 

1,141,401,496 

3,156,423,015 
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Table S. National Employment Impact 

Combined 


Industry 

Direct 

Indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 


328 

260 

589 

Mining 

* 

23 

25 

47 

Utilities 

- 

45 

38 

82 

Construction 

- 

228 

74 

301 

Manufacturing 

- 

646 

634 

1,280 

Wholesale Trade 

- 

258 

365 

623 

Transportation & Warehousing 

- 

410 

340 

750 

Retail trade 

- 

139 

1,586 

1,724 

Information. 

- 

295 

226 

520 

Finance & insurance 

- 

328 

623 

951 

Real estate & rental 

- 

557 

417 

974 

Professional- scientific & tech svi 

- 

746 

484 

1,230 

Management of companies 

- 

144 

97 

241 

Administrative & waste services 

- 

942 

543 

1,485 

Educational svcs 

- 

9 

289 

297 

Health & social services 

- 

1 

1,536 

1,537 

Entertainment & recreation 

13,685 

527 

309 

14,520 

Accomodation & food services 

5,206 

212 

1,058 

6,476 

Other services 

- 

301 

970 

1,271 

Government & non NAlCs 

* 

69 

86 

155 


Total 


18,891 


6,206 


9,958 


35,054 
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Table 6. National Labor Income Impact 


Combined 


Industry 

Direct 

Indirect 

Induced 

Total 

Ag, Forestry, Fish & Hunting 

. 

4,784,257 

4,273,899 

9,058,155 

Mining 

- 

1,900,563 

2,161,105 

4,061,669 

Utilities 

- 

5,653,012 

4,720,507 

10,373,519 

Construction 


10,139,638 

3,289,761 

13,429399 

Manufacturing 


34,794,977 

37.307,626 

72,102,602 

Wholesale Trade 


15,687,524 

22,142,667 

37,830,191 

Transportation & Warehousing 


19,162,161 

15,607,820 

34,769,982 

Retail trade 


3,676,113 

41,928,339 

45,604,450 

Information 


20,715,189 

16,685,947 

37,401,137 

Finance & insurance 


22,991,544 

41,372,838 

64,364,382 

Real estate & rental 


16,626,088 

12,294,399 

28,920,487 

Professional- scientific & tech sves 


43,790,546 

28,085,756 

71,876,300 

Management of companies 

- 

11,846,551 

7,909,431 

19,755,982 

Administrative & waste services 

- 

25,176,499 

14,475,859 

39,652,357 

Educational sves 

* 

267,408 

8,096,114 

8,363322 

Health & social services 

- 

24,899 

62,770,229 

62,795,128 

Entertainment & recreation 

336,574,624 

10,765,057 

7,058,609 

354,398,278 

Accomodation & food services 

81,226,280 

3,794,597 

17,753,727 

102,774,606 

Other services 

- 

8,649,619 

21,780,198 

30,429,816 

Government & non NAICs 

* 

4,002,458 

4,808,483 

8,810,941 


Total 


417,800,904 264,448,700 374,523,314 1,056,772,903 
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March 9, 2008 


Via Electronic Mail* 

Philip N. Hogen, Chairman 
Norman DesRosiers, Vice Chairman 
National Indian Gaming Commission 
1441 L Street, NW, Suite 9100 
Washington, D.C. 20005 

Re: Comments of the Miccosukee Tribe of Indians of Florida Concerning Proposed 

Rules on Class IT Definitions, Class II Classification Standards, Class II Technical 
Standards, and Class II Minimum Internal Control Standards 

Dear Chairman Hogen and Vice Chairman DesRosiers: 

On behalf of our client the Miccosukee Tribe oflndians of Florida (‘Tribe”), we write to you as 
representatives of the federal government of the United States of America regarding the proposed 
regulations by the National Indian Gaining Commission (“Commission” or “NIGC”) on (1) 
Definition for Electronic or Electromechanical Facsimile, published at 72 Fed Reg. 60482 
(October 24, 2007) (“Definition Regulations”); (2) Classification Standards for Bingo, Lotto, 

Other Games Similar to Bingo, Pull Tabs and Instant Bingo as Class II Gaming When Played 
Through and Electronic Medium using “Electronic, Computer, or other Technologic Aids,” 
published at 72 Fed.Reg. 60483 (October 24, 2007) (“Classification Regulations,” individually and 
collectively with the Definition Regulations, the “Proposed Rule”); (3) Technical Standards for 
Electronic, Computer, or Other Technologic Aids Used in the Play of Class II Games, published at 
72 Fed. Reg. 60508 (October 24, 2007) (‘Technical Standards”); and, (4) Minimum Internal 
Control Standards for Class II Gaming, published at 72 Fed.Reg. 60495 (October 24, 2007) 

(“Class II MICS,” individually and collectively with the Technical Standards, the “Proposed 
Standards Regulations;” the Proposed Standards Regulations, in turn, individually and collectively 
with the Proposed Rule, the “Proposed Regulations”). 

By this letter, we respectfully provide comments for the Miccosukee Tribe in connection with the 
Proposed Regulations. We also provide comments in connection with the study dated February 1, 
2008, entitled “The Potential Economic Impact of the October 2007 Proposed Changes to Class II 
Gaming Regulations,” which study was apparently commissioned by the Commission and 
prepared by Alan Meister, Ph.D. (“Meister Economic Study”). We also provide comments on the 
process and methodologies apparently employed by the Commission in connection with the 
development of the Proposed Regulations including as to the Commission’s Tribal Advisory 
Committees (“Advisory Committee”). 
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The manner of presentation by the Commission of the Proposed Regulations makes it difficult for 
the Tribe to provide comments or to participate in the Commission’s rulemaking process. The 

1 The current Proposed Regulations me at least the second go around for the NIGC with respect to the subject matter presented in the Proposed 
Regulations- See Definition for Electronic or Electromechanical Facsimile, published at 7 1 Fed. Reg. 30232 (May 25, 2006) (“2006 Definition 
Regulations"), Classification Standards for Bingo, Lotto, Other Games Similar to Bingo, Pull Tabs and Instant Bingo as Class II Gaming when 
Played Through an Electronic Medium using “Electronic, Computer, or other Technologic Aids,” published at 71 Fed. Reg. 30238 (May 25, 2006) 
(“2006 Classification Regirfations." individually and collectively with the 2006 Definition Regulations, the “2006 Proposed Rule”); and, Technical 
Standards for “Electronic, Computer, or Other Technologic Aids" Used in the Play of Class II Games, published at 71 Fed. Reg. 46336 (August 1 1, 
2006) (the “2006 Technical Starxferds," individually and collectively with the 2006 Proposed Rule, the “2006 Proposed Regulations”). The NIGC 
apparently abandoned its 2006 Proposed Rule and its 2006 Technical Standards in early 2007. See Notice of Withdrawal of Proposed Regulations, 
Class U Definitions and Game Classification Standards, Withdrawal, 72 Fed.Reg. 7359 (February 15, 2007); and. Notice of Withdrawal of Proposed 
Rule, Technical Standards for Electronic, Computer, or Other Technologic Aids Used in the Play of Class II Games; Withdrawal, 72 Fed.Reg 7360 
(February 1 5, 2007). During 2007, the NIGC apparently worked as part of its Advisory Committee process with a select group of individuals, 
mostly consisting of representatives of several gaming vendors and not tribal representatives, to develop the current Proposed Standards Regulations 
and the current Proposed Rule which were then published as the Proposed Regulations in October 2007. Many of the same definitions and 
individual requirements that appeared in the2006 Proposed Regulations now appear in the instant Proposed Regulations. Although some 
improvements were made to the individvnl provisions of the Proposed Regulations, in many respects the instant Proposed Regulations suffer from 
the same infirmities as the 2006 Proposed Regulations. The Tribe and many others to no avail previously pointed out to NIGC the defects in the 
2006 Proposed Regulations and yet must do so again to the instant Proposed Regulations See Letter dated August 1 5, 2006, Letter dated November 
1 5. 2006, and Letter dated December 1 5. 2006, each to the NIGC, available at http://www.nigc.gov (website last visiled March 8. 2009) (documents 
available under web page for laws and regulations - proposed amendments and regulations - class II game classification standards - withdrawn) 
(comments by or for the Miccosukee Tribe to the 2006 Proposed Regulations), which letters and other materials are incorporated by reference for all 
purposes into this present letter and made a part of the record of and comments to the instant Proposed Regulations. The Tribe reserves the right to 
treat the 2006 Proposed Regulations and the instant Proposed Regulations as a continuation of the same rulemaking process. See Classification 
Regulations, . supra . , 72 Fed.Reg. at 60487 (“To the extent that provisions are identical to the first proposed regulations, the Commission's thinking 
has not changed," requiring interested parties to refer back and forth to both the 2006 Proposed Regulations and the instant Proposed Regulations). 
The Tribe reserves the right to rely alternatively upon the comments and objections of other interested parties to the Proposed Regulations whether 
made in connection with the 2006 Proposed Regulations or with the instant Proposed Regulations. See, e.g.. Comments on www.regulatioms.gov, 
including without limitation documents N1GC-2007-01 1-042, NIGC-2007-001 1 -0050, NtGC-2007-001 1-0077 (the Tribe’s identification of 
comments by other interested patties is provided as a courtesy and is done in the interest of economy so as to avoid the restatement of some or all of 
those comments herein; the Tribe’s identification of such other comments does not constitute* waiver of the Tribe's rights or the Tribe's comments 
provided herein, or signify agreement by the Tribe as lo each comment made or the rationale or approach of any comments so identified). 

The NIGC’s presentation of the current Proposed Rule, as overlapping rulemaking efforts (which the NIGC treated as one rulemaking including 
through its Advisory Committee process as discussed herein), with long, detailed proposed regulatory provisions, and accompanied by a long, varied 
notice as to the NIGC’s apparent staled rationale for the rule, involves countless issues relating to the regulation of tribal gaming The Proposed 
Rule by itself goes to important issues relating to the jurisdiction of tribal governments with respect to tribal gaming, the jurisdiction of the Secretary 
and the various slates as to class III gaming, and detailed substantive and technical aspects or games played as class II gaming. At the same time, 
the NIGC has proposed very detailed technical standards for equipment used with class II gaming through the Technical Standards along with the 
detailed Class II MICS (which the NIGC has also treated with the Proposed Rule as one rulemaking through its Advisory Committee process). Our 
objections and comments to the overall framework ami apparent conceptual intent proffered by the NIGC with respect to the Proposed Regulations 
also extend and apply to the individual components and provisions of the Proposed Regulations. 

The form of the presentation by the NIGC as to the Proposed Rule, with the intertwined Technical Standards and Class II MICS, makes it difficult to 
ascertain the NIGC’s intentions as to new regulations, to present comments on the issues raised by the NIGC in the Proposed Regulations, or to 
participate effectively in the NIGC’s rulemaking process. The NIGC’s stated purposes in the Proposed Regulations and other public statements do 
not match the actual wording of the Proposed Regulations; in many areas, provisions in various components of the Proposed Regulations conflict 
with and are inconsistent with other provisions of the Proposed Regulations and existing regulations of the NIGC. The difficulty (prejudice) caused 
by the NIOC’s rulemaking process as to the Tribe’s ability to participate in the rulemaking process extends to any alternative that the NIGC may 
pursue in response to comments received by the NIGC on the Proposed Regulations. Because of the manner and method of the NIGC’s presentation 
as to die Proposed Regulations, collectively and individually, we believe as to any final rule that adequate notice would not have been given by the 
NIGC with respect to any devotion from the overall framework of the Proposed Regulations, or as to individual substantive provisions of the 
Proposed Regulations. See United States v. Florida East Coast Railway Co.. 410 U.S. 224, 243 (1973) (stating that notice of a proposed action must 
fairly advise the public of“exactly what" the agency proposes lo do); McLouth Steel Prods. Corp . v. Thomas, 838 F.2d 1317, 1322-23 (D C. Cir. 
1988) (finding inadequate notice because the "summary" did not make reference to the model the agency adopted). Otherwise, the NIGC would 
essentially be violating the logical outgrowth rule. At least one public hearing, and additional lime to comment, should be granted to tribal 
governments to fully study, assess, and participate by written comments, or through true (see below) govemment-to-goverrenent consultation, with 
respect to the NIGC’s overall regulatory initiatives as lo class II gaming including the Proposed Rule and the Proposed Standards Regulations. 

We understand that the NIGC has undertaker additional study and analysis regarding the economic and other impacts of the Proposed Rcguhtions. 
We have not had an opportunity lo review or to comment on such additional materials apparently held by the NIGC or not discussed in the NIGC’s 
notice to the Proposed Regulations (the NIGC’s Proposed Regulations stated thal the economic impact study was already completed when the 
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Tribe reserves the right to supplement, or to revise, its positions stated in the enclosed comments 
whether through additional written comments to the Commission or on review of any final rule, 

I. Introduction 

Through the Proposed Regulations, the federal government yet again seeks to unilaterally change 
the nature of its relationship with tribal governments. The same has been true with respect to any 
number of prior federal legislative and regulatory initiatives . 2 

Prior to the Indian Gaming Regulatory Act (“IGRA ), 3 “existing federal law” did “not provide clear 
standards or regulations for the conduct of gaming on Indian lands .” 4 Congress provided in the 
IGRA that all tribal governments would have the opportunity to take advantage of both variety in 
game design, i.e., the method of play, and advances in technologic aids used in the play, of class II 
bingo-related gaming (including the very games and technology threatened by the Proposed Rule 
and the Technical Standards ). 5 As to certain specific bingo-like games in which the method of play 
is the same as live lottery games offered by State lotteries, and as to certain specific and limited 
technology , 6 Congress ostensibly limited tribal rights to play such games and such devices as class 


Proposed Regulations were published in October 2007 when in fact even the Meister Economic Study, which at best is an incomplete preliminary 
study, was not completed and made available until after February 1, 2008). We also understand tint the N1GC has had ongoing discussions and 
correspondence with the Advisory Committee (vendor working group) concerning the Proposed Regulations. Our comments herein may likely have 
included additional or di flerent material if we had an opportunity to review the NIGC’s additional materials including as to the impacts of and 
alternatives to the Proposed Rule and materials exchanged between the NIGC and the Advisory Committee (vendor working group)- We believe 
that fairness in the rulemaking process would have required (i) additional time to submit these comments in light of the economic and other si udies 
apparently still being undertaken by the NIGC; and, (ii) the NIGC to peat and to make available the drafts of and all correspondence relating to the 
Proposed Regulations exchanged by the NIGC and the Advisory Committee (vendor working group) in advance of the deadline for these comments. 

We understand that the Department of Justice (“DO!"} previously had a legislative proposal that affected the matters raised in the Proposed Rule. 

See 2006 Classification Regulations, supra, 7 1 Fed.Reg. at 30241 (the NIGC noting “So much time has elapsed that tl is not likely that the proposed 
legislation will pass the 109* Congress.” emphasis adilcd). The potential existence but uncertain status of the DOJ's legislative proposal makes it 
difficult to comment on the Proposed Regulations. The DOJ legislative proposal would have conflicted with the current Proposed Regulations and, 
therefore, the views of the DOJ may not be consistent with the apparent views of the NIGC staled in the Proposed Regulations. 

: America's history is riddled with a track record of striking deals with tribal governments and then unilaterally changing the deal as the United 
States pleases. Often times, the relationship is changed simply because the United States no longer likes the deal it entered into with a tribal 
government. 

5 25U.S.C. §§2701-2721 and 18 U.S.C. §81166-1 168. We refer to the codification in both Title 25 aid Title 18 as the "IGRA," or the “Act,” except 
as noted. Our discussion in these comments as to the language or structure of the fGRA goes to class II bingo-related gaming except as noted . 

4 25 U.S.C- §2701(3); see also. California »*. Cabaton Band of Mission Indians, 480 US. 202, 218-2 19 (noting that for decades the federal 
government's involvement in tribal gaming was limited to approval of tribal ordinances, the review of tribal bingo management contracts with third- 
parties, and the promotion of tribal gaming enterprises through economic incentives). 

J S. Rep. No. 446, 100 th Cong, 2d Scss., reprinted in 1988 U.S. Code Cong. & Ad. News 3071 (“Senate Report"), 3079 f Consistent with tribal 
rights that were recognized and affirmed in the Cabazon decision, the Committee intends in {25 U.S.C. $2703(7)(aX‘) that tribes have maximum 
flexibility to utilize games such as bingo and lotto for tribal economic development . . . The Committee specifically refects any inference that tribes 
should restrict class II games to existing game sizes, levels of participation, or current technology . . . The Committee intends that tribes be gi ven 
the opportunity of modem methods of conducting class II penes and foe language regarding technology is designed to provide maximum 
flexibility,” emphasis added). The use in the Senate Report of the term “modem methods" meant just that - methods that are modem at the point of 
implementation not at the original point of enactment of the statute. 

* I.e. slot machines and equivalent machines or devices which the KjRA denotes as electronic or electromechanical facsimiles in which one player 
plays a game with or against a machine or device 25 U.S.C. §2703{7XB)(ri). Contrary to the NIGC’s representations in connection with the 
Classification Regulations, the focus of Congress during the enactment of tire IGRA was on removing slot machines, not “casino gaming," from the--., 
technology used with class II gaming and it is for this reason that foe exclusion from class II gaming in the statute is for slot machines however 
represented whether wholly mechanical, wholly electronic, or something in-between, i.e., electromechanical. The NIGC’s discussion in connection 
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HI gaining without a tribal-state compact or Secretarial procedures . 7 An abrogation of tribal rights 
should and does require a clear expression by Congress. The feet that rights were taken away by 
the IGRA means that at the least tribal governments should be given the fell advantage of the 
remaining rights maintained by tribal governments under the IGRA. 

For class II gaming, the Commission was created by Congress in the IGRA and given an important 
but limited role of oversight, principally as to class H gaming, of the exercise by tribal 
governments of the primary jurisdiction and regulation by tribal governments of tribal gaming. 

“ Oversight ” does not mean “ regulation as that term is applied by the Commission in the 
Proposed Rule or in the Technical Standards Regulations . Tribal governments and the 
Commission are not co-equal regulators of tribal gaming as implied by the Commission in the 
Proposed Regulations. 

As to all areas touched by the IGRA, namely the regulation and operation of gaming by tribal 
governments, tribal rights to self-government were recognized and protected by the Congress . 10 
Involvement by outside, non-tribal governmental entities was minimized to the fell extent 


with the Classification Regulations of references by individual members of Congress to casino gaming during the debase of the bit! that ultimately 
became the IGRA appears an effort to find ambiguity in a statute where none exists. 

7 Cf. 25 U.S.C. §27!0(d)OXQ 3n d <j27IO(d)(7)(B)(vii). The IGRA must be read against the backdrop of the bask rules of federal Indian law. 

These basic rules include: (1) Indian tribes are sovereign, self-governing entities whose governing powers arc inherent, predating the adoption of 
the United States Constitution; (2) Congress under the Constitution (Article I, Section 8) has plenary power over Indian AfTaiis although that power 
is limited by the trust responsibility; (3) the powers of self-government of an Indian tribe are not changed or abrogated, except if at all by express or 
dear language in an Act of Congress; (4) neither the federal government nor a state government has jurisdiction to regulate the conduct oflndian 
tribes or individual Indians in Indiin country unless if at all an Act of Congress has conferred such jurisdiction; and, (5) the canons of construction 
of Federal statutes affecting Indian affairs require a broad construction when Indian rights are preserved or established, and a narrow construction 
when Indian rights are to be abrogated or limited. The Proposed Regulations are contrary to the established basic rules of Federal Indian law. 

* A dear and specific expression of Congressional intent is required to intrude on tribal sovereignty. Absent such clear and specific intent, tribal 
sovereignty will not be curtailed. See. eg.. Santa Clara Pueblo v Martinez, 436 U S. 49, 58-59 (1978); Bryan v. Itasca County, 426 U.S. 373, 376 
( 1 976). Thus, for example, “[i}n California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987), the Supreme Court sharply limited the power 
of the stales to apply their gambling taws to Indian gaming ... An essential element of its decision was that Congress bad not acted specifically to 
make state gambling laws applicable in Indian country." Keweenaw Bay Indian Community v. United States , 136 F.3d 469, 472 (6 Ul Cir. 1998) 
(emphasis added), cert denied, 525 U.S. 929 (1998); see also Cohen’s Handbook of Federal Indian Law, §2.01 Jl] (2005 ed.)(“Congress's primacy 
over the other branches of the federal government with respect to Indian law and policy is rooted in the text and structure of ihe Constitution . . . 
Congress’ constitutionally prescribed primacy in Indian affairs with respect to assertions of power by the executive branch is reflected in countless 
court decisions requiring federal agencies ... to conform to congrcssionally determined Indian policy." citing United States v. Lara , 54 1 U.S. 193 
(2004) and Minnesota v. Mil/e Lacs Band of Chippewa Indians, 526 U.S. 1 72, 1 88-89 (1999), emphasis in original). Federal power, however, to 
regulate Indian affaire is not absolute. United States v. Creek Nation, 295 U.S. 103, 109-1 10 { 1935) <“fT]his power [is] not absolute . . . While 
extending to all appropriate measures for protecting and advancing the tribe, it [isj subject to limitations . . . and to pertinent constitutional 
restriction!.’’). 

v See. eg Classification Regulations, supra, at 60485. Statements to the contrary as to the NIGC’s regulatory authority in prior court decisions 
discussing other aspects of the statutory scheme created by the IGRA are dicta. 

Compare 25 U.S.C. §270 1 (4) and (5) (describing findings of Congress as including “a principal goal of Federal Indian policy is to promote tribal 
economic development, tribal self-sufficiency, and strong tribal government’’ and “ Indian tribes have the exclusi ve right to regulate gaming activity 
on Indian lands ...” emphasis added), and 25 L.SC. §2702(l)-(3) (declaring purposes of the IGRA as incbdmg “to provide a statutory basis for 
the operation of gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency, and strong tribal governments,” ‘“to 
provide a statutory basis for the regulation of gaming by an Indian tribe adequate to shield it from Organized crime and other corrupting influences, 
to ensure that the Indian tribe is the primary beneficiary of the gaming operation, and to assure that gaming is conducted fairly and honestly by both 
the operator and players,” and “to declare that the establishment of independent Federal regulatory authority for gaming on Indian lands, the 
establishment of Federal standards for gaming on Indian lands, and the establishment of a National Indian Gaming Commission are necessary io 
meet congressional concerns regarding gaming and to protect such gaming as a means of generating tribal revenue,” emphasis added). 
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possible. 1 1 That was the deal that was expressed by Congress in the IGRA - a broad allowance for 
games and for technology for class n gaming, with minimal interference by non-tribal agencies 
including the Commission. The understanding was clearly expressed in the IGRA and to the 
extent the IGRA is unclear any ambiguity is resolved by reference to the legislative history for the 
IGRA. 

In the almost eighteen years since the enactment of the IGRA, the Commission has already twice 
adopted definitional regulations, first in 1992, and again in 2002. The federal courts have on 
several occasions addressed and recognized the distinctions provided by Congress in the IGRA 
between class II bingo-related games and class III lottery games and also between class II 
technologic aids and class III facsimiles and slot machines. The federal courts have also 
recognized that the IGRA is clear and unambiguous as to its meaning on what constitutes class II 
bingo gaming and on what constitutes a class III facsimile - in other words, the very subject matter 
that the Commission now seeks to change in the Proposed Rule. 

Since the enactment of the IGRA in 1988, tribal governments have attempted to follow the rales 
(i.e., the deal) set by Congress. Tribes, in reliance of those rales, court decisions, and prior actions 
of the Commission, have invested substantial time, energy, and money, into the development of 
games and technology legal for play under the IGRA as class II gaming. Tribes have further 
invested substantial time, energy, and money into the negotiation of compacts with states for class 
III gaming but have increasingly found unwilling negotiating partners in various states within 
which those tribes are located (or to the extent “willing,” a negotiating partner only in derogation 
of the IGRA and only at great expense to the sovereignty, jurisdiction, culture, customs, traditions, 
rights, and resources of tribal governments). 

The Proposed Regulations threaten the longevity of tribal gaming and its productivity as a source 
of tribal governmental revenues. The Proposed Regulations violate the basic purposes of the 
IGRA. Basic notions of equity and fair play are threatened by the Proposed Regulations which 
seek (1 ) to change the rales late in the day as to what constitutes class II gaming; and, (2) to take 
away currently legitimate class II games (reducing the scope of class II gaming and thereby 
effectively enlarging the scope of class III gaming requiring a compact or procedures), and, yet, (3) 
leave tribal governments with no judicial remedy against states, and a difficult path to Secretarial 
procedures, by which to obtain class III gaming if the states in which the tribes are located fail to 
negotiate for a compact in good faith as required by the IGRA. 12 


11 See nn. 1 8 to 94 infra and accompanying discussion regarding the express wording, structure, and the legislative history of the IGRA. 

12 Congress also intended in the IGRA that tribal governments would have the opportunity to engage in class Ifl gaming. Cf. 25 U.S-C- 2710(d) 
(creating obligation of good faith negotiations by stales for class HI gaming compacts and a right of action by tribe! governments in federal court if a 
state fails to negotiate in good faith); Senate Report, supra, at 3083 (“It is the Committee’s intern that the compact requirement for class UI gaming 
not be used as a justification by a State for excluding Indian tnbes from such gaming or for foe protection of other Slate-licensed gaming enterprises 
from free market competition with Indian tribes’ 1 ). The Supreme Court subsequently invalidated the Congressronahy c reared remedy in the KiRA of 
an action in federal court by a tribe when a state refuses to negotiate in good faith for a compact for class HI gaming. Seminole Tribe of Florida v. 
State of Florida, 5 1 7 U.S. 44 ( 1 996). The validity of the Secretary's regulations as to procedures for class III gaming has been questioned. See 
State of Texas v. United States, 497 F-3d 49 1 (5* 1 Or. 2007), petition for cert, filed February 2 5, 2008 (No. 07-1109). So even as to the deal 
expressed by Congress in the IGRA. the relationship turned out not as h originally appeared to tribal governments. 
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Taken at a high-level view, the Proposed Regulations appear to attempt to accomplish the 
following tasks: (a) limit all class II gaming played with even remotely modem technology to 
essentially only one game design which the Commission has defined in an arbitrarily restrictive 
manner through the Proposed Rule, (b) thereby restrict the ability of tribal governments to offer all 
games and technology that Congress recognized for tribes as class II gaming under the IGRA, (c) 
limit technology used with class II gaming through the Proposed Rule (while at the same time 
further limiting the ability of tribal governments to use class II technology through the 
Commission’s separately proposed Technical Standards and Class II MICS), and, (d) regulate 
through the Commission all aspects, down to the finest details, of tribal class II gaming played 
with technology. 

The basic approach of the Commission in connection with the Proposed Regulations, which follow 
from the 2006 Proposed Regulations, appears an attempt to impose on tribal governments an 
overbroad, vague, and ambiguous definition of “facsimile,” which definition is arguably broad 
enough to ensnare every class II game played in an electronic or electromechanical “format” (with 
the attendant risks of potential arguments by opponents to tribal gaming of retroactive application 
including as to the Johnson Act which in Are view of some opponents will measure liability at the 
point of design and manufacture of the implicated gaming technology). The basic approach as to 
the Proposed Regulations, which is provided in the proposed section 502.8 of the Definitions 
Regulations, is then coupled with efforts by the Commission to regulate, degree-by-degree, the 
amount of money tribal governments can make through class II gaming through Commission 
imposed, detailed requirements as to method of play, technical standards, and minimum internal 
control standards for all such gaming, as provided in the proposed sections 502.8 and 502.9 and 
proposed parts 546 and 547 of the Proposed Regulations, that according to the framework 
proposed by the Commission would then magically not be considered by the Commission to 
constitute a “facsimile.” 

Respectfully, the fundamental framework proffered in the Proposed Regulations is flawed. 
Congress has already drawn the line that separates class II gaming from class III gaming. 
Assuming solely for the sake of argument that the Commission has the authority to re-draw the 
jurisdictional framework established by Congress in the IGRA by changing the Congressionally 
provided definitions of class II gaming, once technology is established as a “facsimile” under the 
Commission’s proposed section 502.8, i.e., a device statutorily precluded from class II gaming, the 
Commission would arguably not then have the authority to then “authorize” the play of such 
technology whether under the Commission’s Classification Standards, Technical Standards, Class 
II MICS, or through the purported “grandfather” or “variance” provisions of the Proposed 
Regulations. 

The current approach of the Commission evidenced in the Proposed Regulations is contrary to the 
express wording of the IGRA, the structure of the IGRA, the legislative history of the IGRA, and 
binding judicial precedent. The current approach also construes prior judicial precedent in ways 
inconsistent with that judicial precedent. The current approach is also contrary to prior 
Commission precedent on which tribes and the class II gaming industry have relied. The 
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Commission has not demonstrated adequate justification to reverse its prior positions on class II 
gaming. The Commission is limited in its actions by the rule of administrative res judicata. 

The Commission has failed to consider less burdensome alternatives to the Proposed Regulations, 
even though the Proposed Regulations will have a devastating impact on tribal and local 
communities. See Meister Economic Study, supra, at pp. i-iv (“study” concluding that Proposed 
Rule and Technical Standards would impose staggering economic costs on tribal governments of 
from between $1 .2 to $2.8 billion in lost annual gaming revenue, or an annual economic impact of 
from $1 .8 to $3.6 billion when lost non-gaming revenue, lost revenue sharing costs, and lost 
capital and compliance costs are added to lost gaming revenue, with from 3,366 to 7,890 lost 
tribal jobs); see also Oklahoma Indian Issues: Proposed Regulations Governing Economic 
Development Before the House Committee on Natural Resources , 1 1 0 th Cong., 2 nd Sess (February 
20, 2008) (available at http://www.indianz.com/IndianGaming/2008/007228.asp or 
http://resourcescommittee.house.gov/) (the Proposed Regulations would have devastating impact 
on local communities in Oklahoma). Moreover, the Proposed Regulations, if effective and valid, 
could in essence retroactively make unlawful, and in some respects criminalize, current legitimate 
activities of tribal governments. The grandfather and variance provisions included by the 
Commission in the Proposed Regulations, are inconsistent, of dubious legal validity, and do not 
effectively ameliorate the negative impacts of the Proposed Regulations or overcome the unlawful 
aspects of the Proposed Regulations. The implementation time periods stated in the Proposed 
Regulations would make it unfeasible for tribal governments to comply with the Proposed 
Regulations and would likely result in business disruptions. 

The Commission’s statements in connection with the Proposed Regulations that tribal 
governments, if they so choose, remain free to adopt regulations in addition to those contained in 
the Proposed Regulations is not a recognition of the jurisdiction of tribal governments. The 
Proposed Regulations are so restrictive and comprehensive that it is unlikely that tribal 
governments will adopt additional requirements. Essentially, the Commission attempts through 
the Proposed Regulations to occupy the entire regulatory space, even though that regulatory space 
was to remain with tribal governments under the IGRA. 

The Commission seeks through the Proposed Regulations to impose unlawful extra -statutory pre- 
conditions to the right of tribes to engage in gaming. The Commission’s basic approach in the 
Proposed Regulations of seeking to impose a detailed description of class II gaming or technology 
followed by mandatory certifications of all class II gaming as meeting the Commission’s 
unauthorized extra-statutory view of class II gaming is essentially the same improper approach that 
the Commission considered but wisely abandoned in connection with its 1999 proposed game 
classification rule. 13 The Commission does not have the authority to “pre-appro ve” games or 


w See Proposed Rule on Classification of Games, 64 Fed. Reg 61234 {November 10, 1999) (“Classification Procedure Regulations”). TheNIGC 
wisely abandoned its Classification Procedure Regulations in 2002. See Proposed Rule Withdrawal, 67 Fed.Reg. 46134 (July 12, 2002). Under the 
NIOC's prior Classification Procedure Regulations, the NIGC sought to pre-approve all games not subject to a tribal-state compact and any 
modifications to such games. Contrary to the NIGC’s representation in its notice to the 2006 Classification Regulations as carried over into the 
current Propcsed Rule, the effect and substance of the current Proposed Regulations is the precisely same as the previously abandoned Classification 
Procedure Regulations. 
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related technology before those games are offered by tribal governments and doing so would 
violate the jurisdiction of tribal governments and their agencies. Doing so would also violate the 
IGRA. 

The Commission appears to assume that all gaming equipment currently in play with class II 
gaming would be replaced within five years whether or not the Proposed Regulations are adopted 
as a final rule. The Commission’s assumption appears vendor driven or supported, and the reality 
is that not all tribal governments involved in class II gaming would or will choose to, need to, or 
possibly afford to, replace all of their class II gaining equipment during the time periods assumed 
by the Commission. The Tribe understands that the Proposed Regulations, if implemented as 
proposed, will effectively force a one hundred percent replacement of all existing class II gaming 
technology - a true windfall for gaming vendors at a great cost to tribal governments. See Meister 
Economic Study, supra, at p. iv (predicts increased capital, deployment, and compliance costs of 
up to approximately $347.9 million over the five-year purported “grandfather" period in the 
Proposed Regulations and notes that “[i]t is likely that a large proportion, if not all, of those 
increased costs would be borne by tribes”). The Proposed Regulations further appear to provide an 
unfair advantage to a few gaming vendors who are anticipated to provide the few acceptable 
games. These outcomes serve no legitimate public purpose and violate Congress’ intent that the 
IGRA be for the benefit of tribes. Important trust responsibilities are implicated and violated by 
the Proposed Regulations. 

The Commission’s current rulemaking initiatives have created an environment of uncertainty 
making it difficult for the Tribe’s agencies to determine what new games should or can be 
implemented in the Tribe’s gaming facility as class II gaming. The Proposed Regulations have 
also created an environment of uncertainty between tribes and states as to the regulatory 
framework intended by Congress, thus discouraging negotiations for class III gaming compacts. 
That uncertainty will not be remedied by moving forward with the Proposed Regulations. 
Respectfully, if the Commission seeks to reduce the uncertainty surrounding class II gaming by 
virtue of the Commission’s rulemaking initiatives, the Commission will abandon the Proposed 
Regulations. 

II. Proposed Rule . 

A. Overview . 

The Proposed Rule is objectionable for many reasons including without limitation: (a) the 
Proposed Rule violates the inherent sovereignty retained by the Miccosukee Tribe of Indians of 
Florida and other tribal governments; (b) the Proposed Rule represents an unsupportable assertion 
of authority by the Commission contrary to the Commission’s authority as delegated by Congress 
under the IGRA and the Proposed Rule violates the jurisdiction of tribal agencies, along with state 
agencies, other federal agencies, and the authority of the Congress; (c) the Proposed Rule violates 
the IGRA and binding judicial precedent with which the Commission must comply; (d) the 
Proposed Rule will likely cause substantial uncertainty in the regulation of tribal gaming; (e) 
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inadequate consultation occurred with the Miccosukee Tribe of Indians of Florida, 14 and we 
suspect other tribal governments, 15 including as to the need and purpose of the Proposed Rule; (f) 
the Commission came to the consultation table with a pre-conceived rule; 15 and, (g) the 
Commission failed to consider viable and less burdensome alternatives to the Proposed Rule.' 7 In 
connection with the Commission’s purported consultation, the Advisory Committee and 
rulemaking process established and apparently utilized by the Commission in connection with its 
drafting efforts as to the Proposed Rule and the interrelated Proposed Standards Regulations 
violated federal laws. 

B. The Commission is an Agency of Limited Authority and Lacks the Authority to 
Promulgate or to Enforce the Proposed Rule . 

The IGRA must be read in the context under which the statute was enacted, which we discuss 
below, and in the context of federal Indian law. 18 Prior to the enactment of the IGRA, states had 
attempted to enforce their gaming laws with respect to tribal government gaming on tribal lands. 
These efforts had uniformly been rejected by the courts 19 culminating in California v. Cabazon 
Band of Mission Indians , 480 U.S. 202 (1987). The Supreme Court in Cabazon Handheld that, 
where state law permitted and regulated gaming activity under its laws, Indian tribes as a matter of 
tribal sovereignty and federal Indian law could engage in, or license and regulate, such activity free 
from state jurisdiction or regulation. 

Similarly, prior to the enactment of the IGRA, federal law permitted the involvement of the federal 
government in tribal gaming in only limited respects. The Johnson Act prohibited the use or 


'* See nn. 1 72 to ISO and accompanying discussion. 

11 Each tribal government is separate, distinct, and has unique rights. We do not purport through these comments to speak for other tribal 
governments The Tribe, however, would ask For the same comity from the NIGC before the NK3C asserts that consultation occurred with the Tribe 
by virtue of consultation, to the extent that such consultation has occurred, between the NK»C and other tribal govcmmcnls. 


17 See nn. 182-184 and accompany ing discussion. 

'* Tribal sovereignty serves as “a backdrop against which the applicable . . . federal statutes must be read.*’ McCtanalian v. State Tax Comm 'n of 
Arizona, 411 U.S. !64, 168, 172 (1973); see also Oklahoma Tax Comm 'n v_ Sac and Fox Nation. 508 U.S. ! 14, 123-24 (1993) (same); Oklahoma 
Tax Comm ’n v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (199!) (“Indian tribes are ‘domestic dependent nations’ that 
exercise inherent authority over their members and territories," quoting Cherokee Nation v. Georgia, 30U-S, (5 Pet.) 1, 17(1831)); Worcester v. 
Georgia , 31 U.S. (6 Pet.) 515, 557 (1832) (recognizing trfoes as “distinct political communities, having territorial boundaries, within which their 
authority is exclusive”); California ». Cabazon Band of Mission Indians, 480 U5. 202, 207, 2 16- 1 ? {3 987) (the Supreme Court “has consistently 
recognized that Indian tribes retain ‘attributes of sovereignty over both their members and their territory,’ and that ‘tribal sovereignty is dependent 
on, and subordinate to, only the Federal Government, not the States,” quoting United States v. Mazurie , 4 19 U.S. 544, 557 (1975), and the review 
must “proceed in light of traditional notions of Indian sovereignty and the congressional goal of Indian self-government, including its ’overriding 
goal ’ of encouraging tribal self-sufficiency and economic development,” quoting. New Mexico v, Mescalero Apache Tribe, 462 U.S. 324. 334-35 
( 1 983)); Washington v. Confederated Tribes of CotviSfe Indian Reservation. 447 U.S. 134, 3 78 (1980) (where congressional intern ts not "readily 
apparent the tradition of Indian sovereignty” may serve "[a]s a guide to asccitaiiing that intent"). 

17 Seminole Tribe v. Bunerwortb, 658 F.2d 310 (5* Cir, 1981) (bingo falling within a category of gaming that the slate has chosen to regulate and 
tribal bingo therefore not subject K> sale law), cert, denied, 455 U.S, IG20 ( 3982); Barona Group of Capstan Band of Mission Indians v, Duffy, 694 
F.2d 1 1 85 (9* Cir. 1982) (state laws as to bingo civil-regulatory and not applicable to tribal bingo game), cert, denied, 46 1 US- 929 (3983); Lac du 
Flambeau Band of Lake Superior Chippewa Indians v. Williquette, 629 F. Supp. 689 (W.D. Wis. 1986) (Wisconsin raffle laws, which were deemed 
civil-regulatory and construed to include pull tab gaming, not applicable to tribal gaming); Oneida Tribe of Indians of Wisconsin v, Wisconsin, 5 1 8 
F.Supp, 7 12 (W.D. Wis. 1981} (Wisconsin bingo laws deemed civil-regulatory and not applicable to tribal gaming). 
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possession of slot machines or gambling devices in Indian country. 20 Section 81 of Title 25 of the 
United States Code, required the approval of the Secretary of the Interior for certain kinds of tribal 
contracts touching tribal lands or claims. 21 Prior to the IGRA, existing law did not provide a basis 
for federal regulation of tribal gaming. 22 

Several years of debate over Indian gaming occurred in Congress prior to the passage of the IGRA. 
23 Although some have posited that the IGRA was enacted by Congress in response to the 
Supreme Court’s decision in California v. Cabazon Band of Mission Indians , various members of 
Congress had explored legislation intended to protect tribal gaming from incursion or control by 
outside non-tribal interests over several years of debate prior to the enactment of the IGRA. 24 In 
any event, after the Supreme Court in the Cabazon decision firmly fixed the right of Indian tribes 
with respect to gambling activities on their lands, the Congress in the 100 th Congress proposed 
legislation in Senate Bill 555 (“S. 555”), which was ultimately enacted as the IGRA. 2 

The primary purpose of the IGRA was to benefit tribes, whose rights were to be preserved 
consistent with the rest of the IGRA. 26 To protect tribal rights to gaming against arguments of 
state jurisdiction over or the application of state laws relating to tribal gaming, the IGRA created a 
comprehensive regulatory framework for tribal gaming intended to preempt state laws relating to 
gaming. 27 


y> The Johnson Act, however, is not a law permitting federal regulation of Indian gaining. The Johnson Ad is a criminal law applicable to slot 
machines and certain gambling devices. See I5U.S.C §51 171-1 178. 

1 1 The only Indian gaming use of the Section 8 1 authority, in the pre-IGRA era, was the approval or gaming management contracts entered into by 
tribes. Section B1 was a law for the protection of tribes and did not give the Secretary any power to regulate otherwise legal gaming on the 
reservation. Under the IGRA, Secretarial authority for management contracts has been transferred to the NIGC See 25 U.S.C. 271 1(h). 

12 25 U.S.C. §2701 (3) (“existing Federal law docs noi provide clear standards or regulations for the conduct of gaming on Indian lands”). 

35 See F. Ducheneaux A P.S. Taylor, Tribal Sovereignly and the Powers of the National Indian Gaming Commission (referred as the ‘Tribal 
Sovereignty Paper”) (the 2005 paper (a) discusses at length, from the expcnencesof persons involved in the consideration and drafting oflegislation 
involving i riba I gaming, the legislative intent behind the IGRA, and, (b) reviews the history of pnor proceedings and proposed legislation considered 
by the Congress in connection with tribal gaming). We have borrowed, and in the instance of economy paraphrased, from the Tribal Sovereignty 
Paper in connection with our comments and credit should be given to the authors. Our apologies for any errors. 

34 A review of the various legislative proposals considered by Congress prior to the final enactment of the IGRA reveals that each attempt to 
recognize extensive regulatory authority in the states or in the federal government over class II gaming was rejected by the Congress. T riba! 
Sovereignty Paper, supra. 

'' Final agreement was apparently reached in the Senate on S. 555 in late April 1988. Tribal Sovereignty Paper, supra. On May 13'\ the Senate 
Indian A ffairs Committee took up consideration of S. 555. Id. It adopted an amendment in the nature of a substitute that was the text of the 
compromise and ordered the bill reported favorably, as amended, to the Senate. Id. On August 3"*, just prior to the adjournment of the Congress for 
the Labor Day recess, the Committee filed the Senate Report on S- 555. Id. On September I 5*, the Senate passed S. 555, as amended, by voice 
vote. Id. S. 555, as passed by the Senate, was received in the House on September 22“*. Id. The House debate on S. 555, under suspension of ihe 
rules, was completed on September 26 u . Id- On September 27®, the bill passed on a roll call vote of 323 ayes and 84 noes. Id. The bill that became 
the IGRA was signed into law by the President on October 17, 1988. Id. 

M City of HoseviUe v. Norton , 348 F.3d 1020 (D.C. Cir. 2003), cert, denied, 541 U-S- 974 (2004); see 25 U.SC. §2702(1) and (2) (providing 
purposes of the IGRA as “to provide a statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal economic 
development, self-sufficiency, and strong tribal governments” and “to provide a statutory basis for the regulation of gaming by ai Indian tribe 
adequate to shield it from organized crime and other corrupting influences, to ensure that the Indian tribe is die primary beneficiary of the gaming 
operation, and to assure that gaming is conducted fairly and honestly by both the operator and players"). 

37 Courts have remarked on the IGRA’s comprehensive nature. See. eg., Sycuan Band of Mission Indians v. Roacke , 54 F.3d 535, 538 (9 ,h Ctr. 

1 994), cert, denied, 5 16 U.S. 912(1 995); Lac du Flambeau Band of Lake Superior Chippewa Indians v. Wisconsin, 743 F.Supp. 645, 648 (D. Wis. 
1990) (describing the IGRA as “establishfing} a comprehensive scheme for Ihe regulation of gaming on Indian lands”). The comprehensive 
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A secondary purpose of the Act was to provide for “federal standards” under which tribal 
governments would conduct and regulate such gaming. The "federal standards” aTe contained in 
the 1GRA and represent, to the extent such standards are allowable, a limitation by Congress of 
pre-existing tribal rights. As discussed below, the “federal standards” for tribal gaming are those 
statutory standards established by the express terms of the IGRA, i.e., the statutory requirement 
that all tribal gaming be conducted under tribal gaming ordinances, that tribal gaming ordinances 
satisfy the enumerated statutory requirements, that tribal governments license primary 
management officials and key employees according to die statutory requirements as to suitability, 
that contracts with non-tribal entities for the operation or management of tribal gaming activities 
meet the statutory requirements as to suitability (for class II gaming) and key contract terms 
including contract length and compensation, and the appropriate subject matter for tribal-state 
compacts for class III gaming. 

Lastly, Congress through the IGRA balanced the competing interests of tribal governments, the 
states, and the federal government, in the regulation of gaming on Indian lands. Under the IGRA, 
Congress recognized three classes of gaming on Indian lands: class I gaming (social gaming 
played for prizes of nominal value and ceremonial gaming); class II gaming (bingo, related games 
and technology, and certain non-banked card games); and, class III gaming (all gaming that is 
neither class I nor class II gaming). 28 Congress subjected each class of gaming to a different 


treatment of tribe I gaming in the IGRA gives rise to a complete preemptive effect as to state laws. Gaming Corporation of America v. Dorsey <5 
Whitney, 88 F.3d 536, 544 (If' 1 Cir. 1996) (“Examination of the text and structure of IGRA, its legislative history, and its jurisdictional frame work 
likewise indicates that Congress intended it completely preempt state law . There is a comprehensive ireatment of issues affecting the regulation 
of Indian gaming,” and the Senate Report for the IGRA “demonstrates the intent of Congress that IGRA have extraordinary preemptive power, both 
because of its broad language and because it demonstrates that Congress foresaw that it would be federal courts which made determinations about 
gaming”); Senate Report, supra, at 3076 (“S.5S5 is intended to expressly preempt the field in the governance of gaming activities on Indian lands 
. . . Consequently, Federal courts should not balance competing Federal, State, and tribal interests to determine the extent to which various gaming 
activities are allowed”). 

** Congress provided the following clear, express definitions for the three classes of gaining: 


For purposes of this chapter - 

f6) The term ‘class I gaming’ means social games solely for prizes of minimal value or traditional forms of Indian gaming engaged in by 
individuals as a part of, or in connection with, tribal ceremonies or celebrations. 

(7) (A) The term ‘class II gaming’ means - 

<i) the game of chance commonly known as bingo (whether or not electronic, computer, or other technologic aids are used in 
connection therewith) - 

(I) which is played for prizes, including monetary prizes, with cards bearing numbers or other designations, 

(II) in which the holder of the curd covers such numbers or designations when objects, similarly numbered or designated, are 
drawn or electronically determined, and 

(III) in which the game is won by the first person covering a previously designated arrangement of numbers or designations 
on such cards, including (if played in the same location) pull-tabs, lotto, punch boards, tip jars, instant bingo, and other games 
similar to bingo, and 

(til card games that . . . 

<B) The term ‘class 11 gaming’ does not include - 

fi) any banking card games, including baccarat, chemin de fer.or blackjack (21), or 

(ii) electronic or electromechanical facsimiles nf any game of chance or skit machines of any kind. 


(8) The term ’class HI gaming’ means all forms of gaming that are not class I gaming or class II gaming. 
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regulatory scheme with Congress providing under the express terms of the IGRA the respective 
roles to be played by tribal governments, the states, and the federal government (and as to the 
federal government assigning different roles to the Secretary , 29 the Commission, and the 
Department of Justice), for each class of gaming . 30 

Importantly, Congress recognized in the IGRA instances under which tribal governments would 
self-regulate their gaming activities, whether class II or class III gaming, and under which such 
self-regulation would be without significant involvement by non-tribal entities . 31 The provision 
for such self-regulation, by statute as to class II gaming, and by negotiation through a tribal-state 
compact or by Secretarial procedures, for class III gaming, was and is consistent with Congress’ 
stated purpose in the IGRA of “promoting . . . self sufficiency, and strong tribal governments .” 32 
The provision for self-regulation by tribal governments is consistent with the intent of the IGRA, 
as expressed in the various provisions of the IGRA, of protecting tribal interests as to tribal gaming 


25 U.S.C. §2703. The games of puH-tabs, lotto, punch boards, tip jars, instant bingo, and other games similar to bingo are referred to in these 
comments as the "Sub-games 1 ' to bingo because of the requirement in the IGRA that the Sub-games be played at the same location as bingo to 
constitute class II gaming. 

y ‘ The term "Secretary" as used in these comments refers to the Secretary for the United States Department of the Interior, or the Secretary s 
designee. 

30 Seminole Tribe, supra, 517 U.S. 44; 25 U.S.C. §2710. 

The IGRA commits the regulation of class I gaming entirely to tribal governments. See 25 U.S.C. §2703(6) and §27 10(a) (“Class I gaming on 
Indian lands is within the exclusi ve jurisdid ion o f the Ind ian tribes a nd sha 1 1 not be s ubjed to the provisions ofthischapter''). Classlgamingisnot 
discussed within these comments except as noted. 

As discussed in these comments, and as provided in the IGRA and recognized by the courts, class II gaming was made subject to the primary 
regulation by tribes with oversight as provided in the IGRA by the NIGC. Seminole Tribe , supra, 517 U.S. 44, 48, n. I (“Regulation of class II 
gaming contemplates a federal role, but places primary emphasis on tribal self-regulation”); Coeur d'Alene Tribe, el. al v. State of Idaho, 842 
F.Supp 1268, 1 273 (D- Idaho 1994) (“Indian tribes have jurisdiction over class II gaming, subject to the requirements of IGRA and the oversight of 
the National Indian Gaming Commission"), aff'd., 51 F.3d 876 (9* Cir. 1995), cert denied , 516 U.S. 916; 25 U.S.C. §§2703(7) and 2710(b);, 

In turn, regulation of class III gaming, which includes slot machines (and their functional equivalents, “facsimiles"), lotteries similar to the games 
offered by state lotteries, and casino gaming, was made subject to good faith negotiations between tribal governments and states in the form of 
tribal-state compacts for class III gaming, or through procedures approved by the Secretary, with the NIGC having a minimal role (essentially none). 
Artichoke Joe 's California Grand Casino v. Norton, 353 F.3d 7 1 2, 726 (9* Cir. 2003) (explai n ing that Congress “de v tsed the Tri ba I -State 
compacting process as a means to resolve the most contentiously debated issue in the legislation: which authority - Tribal, State, or Federal - would 
regulate class III gaming”), cert denied, 12S S.C't. 51; Rhode Jsland v. Narraganseu Indian Tribe , 19 F.3d 685, 690 (I st Cir. 1994) (“[T)hc tribal- 
state compact is the exclusive method of regulating class III gaming”), cert denied, 5 3 3 U.S. 9 3 9; see also Cabazon Band of Mission Indians v. 
National Indian Gaming Commission , 14 F.3d 633, 634 (D.C. Cir. 1994) (“The Commission’s principal responsibilities relate to what [IGRA] 
designates as 'class II gaming"’), cert, denied, 512 U.S. 1221 (1994); United Stales v. 1020 Electronic Gambling Machines, 38 F.Supp.2d 1213, 
1216 (F-D. Wash- 1998) (“The [N1GCJ does have significant powers . . . However, it regulates class II gaming, whereas this case involves class III 
gaming”); 25 U.S.C. §2703(7) and (8) and §27 10(d); Senate Report, at 3079-3080 (“Section 2703 (7)(B> specifically exekides from class II, and 
thus from regulation by ... the National Indian Gaming Commission, so-called banking card games and slot machines . . . The Committee’s intent 
in this instance is to acknowledge the important difference in regulation that such games and machines require and to acknowledge that a tribal-State 
compact for regulation of such games is preferable to Commission regulation"). 

51 See 25 U.S-C. §27 10(c) (providing for certificates of self-regulation For class II gaming and providing that following certification that such self- 
regulaicd class If gaming activities are subject to reduced oversight by the NIGC); 25 U.S.C. §27 10(dX5> (“Nothing in this subsection shall impair 
the right or an Indian tribe to regulate class III gaming on its Indian lands concurrently with the State, except to the extent that such regulation is 
inconsistent with, or less stringent than, the State laws and regulations made applicable by any Tribal-Slate compact entered into by the Indian 
tribe”); Senate Report, supra, at 3084 ("The use of state regulatory systems can be accomplished through negotiated compacts but this is not to say 
that tribal governments can have no role to play in regulation of class III gaming - many can and will”); !34Cong.Rec. at S 12651 (daily cd. 
September 15, 1 988) (“Some tribes can assume more responsibility than others and it is entirely conceivable that a state may want to defer to a tribal 
regulatory system and maintain only an oversight one’ ). 

38 25 U.S.C. §2702(1). 
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while providing for only minimal intrusion by non-tribal governmental entities including by the 
Commission. 

The IGRA also created the Commission . 33 The limited powers of the Commission are as 
established in the IGRA. As discussed below, the Commission’s role under the IGRA is primarily 
one of oversight to see that a tribal government implements the “federal standards” set out in the 
tribe’s gaming ordinance. The Commission was given other limited powers for class II gaming 
such as management contract review and approval, establishment of fees and assessment of fines, 
granting of certificates of self-regulation, etc., and there is no question that the Commission has a 
“regulatory role” with respect to class II gaming. 

The question of the meaning and nature of the Commission’s “regulatory role” for class II gaming 
is a question of degree. Fortunately, there is no ambiguity and the question as to the degree of 
regulatory authority provided for the Commission was answered by Congress in the IGRA. As a 
review of the language, structure, purpose, and legislative history of the IGRA makes clear , 34 the 
role of the Commission is not one of altering the jurisdictional framework in the IGRA by altering 
the statutory definitions of class II gaming, or one of developing and imposing detailed regulations 
on Indian gaming as provided in the Proposed Rule in lieu of tribal government decisions on the 
regulation of such gaming, but one of limited “oversight" of each tribal government’s own 
regulatory efforts under its tribal gaming ordinance and the provisions contained in the IGRA. 
Respectfully, the Commission can implement the IGRA, but the Commission cannot change the 
IGRA as the Commission would do with the Proposed Rule. 


” 25 U.S.C. §2704. 

54 A court reviewing the action of an agency “shall determine all relevant questions of law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an agency action " 5 U.S-C. §706. The reviewing court shall "hold unlawful and set aside 
agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 
U.S.C. !}706{2XA). The court will abide by the agency’s factual findings if they are “supported by stifstaniial evidence” and affirm the agency's 
orders so long as there is a rational connection between the facts found and the choices made See Midwest fSO Transmission Owners v. FERC, 373 
F.3d 1361, 1368 (D C. Cir. 2004). 

When a court reviews an agency’s interpretation of a statute, the court turns to a two-step analysis. Chevron. U.S.A.. Inc. v. Natural Resources 
Defense Council. Inc . 467 U.S. 837 (1084). The first step is determining whether Congress has spoken directly to the “precise question at issue," 
for if it has, “the court, as well as ibe agency, must give effect to the unambiguously expressed intent ofCongress." Id. at 842-43. tf however, the 
statute is silent or ambiguous on the specific issue, “the question for the court is whether the agency’s answer is based upon a permissible 
construction of the statute.” Id. at 843. When the agency's construction of a statute is challenged, its “interpretation need not be the best or most 
natural one by grammatical or other standards - - - Rather [it] need be only reasonable to warrant deference.” Pauley v. BethEnergy Mines, Inc., 50 1 
ll.S. 680, 702 (1961) (citations omitted). 

As indicated, the first step of the Chevron test requires the Court to determine whether Congress “has directly spoken to the precise question at 
issue.” Chevron, supra. 467 U.S. at 842. At this stage of the analysis, the Coun employs the “traditional tools of statutory construction, including 
examination of the statute's text, structure, purpose, and legislative history.” Shays v. Fed. Election Comm 'n. 414 F,3d 76, 105 (D.CCir.2Q05) 
(quotation omitted). “When Congress has spoken, we are bound by that pronouncement and that ends this Court's inquiry.” National Treasury 
Employees Union v. Federal Labor Relations Auth., 392 F.3d 498, 500 (D.C. Cir. 2004); jee also FDA v, Brown <S Williamson Tobacco Carp., 529 
U.S. 120, 1 32 (2000) (where the will of Congress is clear, the “inquiry is at an end; the court must give effect to the unambiguously exjatssed intent 
of Congress,” quoting Chevron, supra, 467 U.S. at 843). Only when “Congress’s intent is ambiguous” does the Court proceed to the second step of 
the inquiry, and consider “whether ihe agency's interpretation is based on a permissible construction of the statute.” New York v. U.S. Envtl. Prot- 
Agency. 413 F.3d 3, 17 (D.C. Cir. 2005) (quotation omitted). 
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1. The Commission Lacks the Authority to Change the Jurisdictional 
Framework in the 1GRA . 

Put simply, the Proposed Rule seeks to change the definitions provided by Congress for class II 
gaming. The Proposed Rule would improperly: (a) provide extra-statutory definitions for the game 
of bingo; (b) impose extra-statutory definitional limitations on the game of bingo merely if played 
with technology; (c) provide definitional limitations on games similar to bingo in a manner 
inconsistent with Congressional intent in the IGRA; (d) impose definitional limitations on games 
similar to bingo merely if played with technology; and, (e) impose arbitrary definitional 
distinctions for games of pull-tabs and instant bingo inconsistent with games such as lotto and 
games similar to bingo even though all such games, i.e., the Sub-games to bingo, are class II 
gaming merely if played at the same location as bingo. 35 

Congress went to great lengths in the IGRA to create a comprehensive regulatory framework for 
tribal gaming by class of gaming. The definitions of class II gaming are the cornerstone of the 
jurisdictional and regulatory framework established by Congress in the IGRA for tribal gaming. 
Congress, having provided a detailed definition of bingo, clearly knew how to define bingo 
gaming and if Congress had intended a different or additional set of definitions to apply if 
technology was used. Congress would have provided those additional definitions in the statute. 
Only Congress, and plainly not the Commission, has the authority to alter the jurisdictional 
framework for tribal gaming. 


M Under the Proposed Rule, bingo is no longerthe type of game (or class of games) defined under the IGRA but if played with technology is 
defined inter alia under the Proposed Rule as using a specified number of objects of specified characteristics, cards of specified characteristics, 
patterns of specified characteristics, prizes of specified characteristics, a rate of play of specified characteristics, and a specified method of play 
including but not limited to house “sleep’* and covering rules. Compare 25 U.S.C. §2703 (7XA), with Definition Regulations, supra, TZ Fed. Keg. 
60482 (proposed §502.8), and, Classification Regulations, supra, 72 Fed. Reg. 60483 (proposed §502.9 and proposed part 546). As to bingo, the 
IGRA provides a dear definition of the game and makes no distinction as to the definition of bingo “whether or not electronic, computer, or other 
technologic aids are used in connection therewith." 25 U.S.C. §2703(7XAXO- Under the Proposed Rule, the category of games similar to bingo is 
no longer the catch-all category specified and intended under the IGRA but if played with technology is defined inter aha under the Proposed Rule 
as using a specified number of objects of specified characteristics, cards of specified characteristics, patterns of specified characteristics, prizes of 
specified characteristics, a rate of play of specified characteristics, and a specified method of play including but not limited to house “sleep, and 
covering rules. Compare 25 U.S.C. §2703 (7XA) and (B). with Definition Regulations, supra, 72 Fed. Reg. 60482 (proposed §502.8), and. 
Classification Regulations, supra, 72 Fed- Reg. 60483 (proposed §502.9 and part S46). Under the Proposed Rule, the games of pull-tabs and instant 
bingo if played with technology are treated as the same game even though enumerated under the IGRA as distinct games. Compare 25 U.S.C. 

§2703 (7){AXi)(IIl), with Classification Regulations, supra, 72 Fed. Reg. 60483 (proposed §502.9 and proposed part 546). Under the Proposed 
Rule, the games of pull-tabs and instant bingo are apparently treated differently for purposes of technology than lotto and games similar to bingo 
even though all of the Sub-games to bingo am treated the same under the IGRA as being within the class of games of class II bingo merely if 
"played in the same location." Compare 25 U.S.C. §2703 (7)(AXiMni), with Definition Regulations, supra, 71 Fed. Reg. 60482 (proposed §502.8), 
and. Classification Regulations, supra, 72 Fed. Reg. 60483 (proposed §502.9 and proposed part 546). Additionally, the IGRA removes from class II 
gaming machines or devices that are functionally equivalent to slot machines (i.e., machines or devices in which one player plays a game with or 
against a machine or device as compared to with or against other players) but the IGRA makes no distinction as to the medium used in the cards for 
any class II game (whether for bingo or the Sub-games to bingo). 25 U.S.C. $2703(7)(BXii>- The carve-out from class II gaming is not as to the 
"medium" of the cards used far class II games, but for certain machines or devices. Id. Nonetheless, the Proposed Rule attempts to apply a 
distinction as to the medium used for the cards in the Sub-games of pull-labs and instant bingo as compared to lotto and games similar m bingo even 
though all of these games appear in the same statutory provision of the IGRA, in fact right next to each other, in a list of enumerated games, without 
distinction and without any requirement for treatment as class II gaming other than the location requirement. Compare 25 U.S.C. §2703 (7XA) and 
(B), with Definition Regulations, supra, 72 Fed. Reg 60482 (proposed §502.8), and. Classification Regulations. supra. 72 Fed. Reg. 60483 
(proposed §502.9 and proposed part 546). 
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a. The IGRA Does Not Grant the Commission the Authority to Change 
the Jurisdictional Framework in the IGRA by Changing the 
Definitions of Class II Gaming - 

The IGRA provides a detailed and meaningful definition of class II gaming . 36 Nonetheless, the 
Commission has come up with the Proposed Rule and seeks to impose additional detailed and 
limiting extra-statutory definitions of class II gaming. In other words, the Commission through the 
Proposed Rule seeks to change the definitions and, intentionally or not, the jurisdictional 
framework in the IGRA. 

The IGRA contains no express grant of authority to the Commission to re-write the definitions and 
the jurisdictional framework established by Congress in the IGRA . 37 The fact that Congress did 
not expressly negate the authority of the Commission to re-write the statutory definitions of 
gaming and the related jurisdictional framework does not create an ambiguity in the statute 
allowing the Commission to move forward with the Proposed Rule . 38 An agency has no power to 
act “unless and until Congress confers power upon it .” 3 The power apparently claimed by the 
Commission in the Proposed Rule to change the statutory definitions of, and the jurisdictional 
framework for, tribal gaming is further contradicted by the express wording of the IGRA. 

Under the IGRA, Congress found that tribal governments “ have the exclusive right to regulate 
gaming activity on Indian lands if the gaming activity is not specifically prohibited by Federal law 
and is conducted within a State which does not, as a matter of criminal law and public policy, 
prohibit such gaming .” 40 Congress provided through the IGRA a “statutory basis for the operation 
of gaming by Indian tribes ” and a “statutory basis for the regulation of gaming by an Indian 
tribe.” 41 The IGRA is premised on a strong foundation and presumption of primary tribal 
operation and regulation of tribal gaming activities. 


25 U.S.C. §2703(7>. 

>7 The starting point for the interpretation of a statute is “the language of the statute itself." Landreih Timber Co. v. Landreth. 47 1 U.S. 681 , 

685 (1985); see American Bankers Ass n v. National Credit Union Admin., 271 F.3d 262, 267 (D.C.Cir.2001) (“ Chevron stepone analysis begins 
with the statute’s text.”); Southern California Edison Co. v. FERC. 195 F.3d 17, 22 (DC Cir.1999) ("Of course, the starting point, and the most 
traditional tool of statutory construction, is to read the text itself.”). 

? * The mere failure of Congress to spell out on the fad of a statute ihat an agency lacks a certain power cannot alone supply the ambiguity that 
would peitnit the agency to exercise Ihat power under Chevron. As the Court of Appeals for the District of Columbia has explained: 

{T]o suggest, as the Board effectively does, that Chevron step two is implicated any time a statute does not expressly negate the existence 
of a claimed administrative power ... is both flatly unfaithful to the principles of administrative law . . . and refuted by precedent. Were 
courts to presume a delegation of power ahseri an express withholding of such power, agencies would enjoy virtually limitless 
hegemony, a result plainly out of keeping with Chevron and quite likely with the Constitution as well. 

Oil. Chem. & Atomic Workers, lnt‘1 Union AFL-CIO v. NLRB, 46 F.3d 82, 90 (D.CXir. 1995) (emphasis in original). 

Louisiana Pub. Serv. Comm 'n v FCC , *76 U.S. 355, 374 (1986). 

* 25 U.S.C. §2701(5) (emphasis added). 

v 25 U.S.C. §2702 (1) and (2) (emphasis added); 25 U.S.C. §27 1 3(d) (provides that “Nothing in this chapter precludes an Indian tribe from 
exercising regulatory authority provided under tribal law over a gaming establishment within the Indian tribe’s jurisdiction if such regulation is not 
inconsistent with this chapter or with any rules or regulations adopted by the Commission"); 25 t’.S.C. §27 10(d)(5) (“Nothing in this subsect ion 
shall impair the right of an Indian tribe to regulate class III gaming on its Indian lands concurrently with the State, except to the extent that such 



90 


“Any class II gaming on Indian lands shall continue to be within the jurisdiction of the Indian 
tribes , but shall be subject to the provisions of this chapter .” 42 Further, “(a]n Indian tribe may 
engage in, or license and regulate , class IT gaming on Indian lands within such tribe’s jurisdiction, 
if - (A) such Indian gaming is located within a State that permits such gaming for any purpose by 
any person, organization or entity (and such gaming is not otherwise prohibited on Indian lands by 
Federal law), and (B) the governing body of the Indian tribe adopts an ordinance or resolution 
which is approved by the Chairman [of the NIGC],” The IGRA’s requirement that all tribal 
gaming be conducted under an approved tribal gaming ordinance or resolution meeting certain 
statutory requirements includes die primary “federal standards” imposed on tribal gaming under 
the IGRA . 44 Additionally, “[a] separate license issued by the Indian tribe shall be required for 
each place, facility, or location on Indian lands at which class II gaming is conducted ." 45 


regulation is inconsistent with, or less stringent than, the State laws and regulations made applicable by any Tribal-State compact entered into by the 
Indian tribe . . . that is in effect”). Of course, the NIGCs regulations must be authorized by the IGRA to require compliance by a tribal government. 

45 25 U.S.C §2?I0{aK2) (emphasis added). 

43 Senate Report, supra, at 3082 (“The phrase ‘not otherwise prohibited by Federal Law’ refers to gaming that utilizes mechanical devices as 
defined in 15 U-S.C. 1175... That section prohibits gambling devices on Indian lands but does not apply to devices used in connection with bingo 
and lotto ... St is the Committee's intent that with the passage of this act, no other federal statute, such as those listed below, wifi preclude the use 
of otherwise legal devices used solely in aid of or in conjunction with bingo or lotto or other such gaming on or off Indian lands . . . The Committee 
specifically notes the following sections m connection with this paragraph: 18 U.S.C. section 13,371,1084, 1303-1307, 1952-3955 and 1961-1968; 
30 US C- 3905; and except as noted above ... 15 U.S.C. 1 171-1 17*”), 

** 25 U.S.C. &27I0(bX1 )(A) and (B). The IGRA requires the Chairman ofihe NIGC lo approve a tribal gaming ordinance if the ordinance satisfies 
the standards imposed by Congress in the IGRA- 25 U.S.C. §2710(b)(2) (provides that the "Chairman shall approve” and includes among the 
requirements for tribal gaming ordinances provisions that “the Indian tribe win have the sole proprietary interest and responsibility for the conduct 
of any gaming activity,” "net revenues from any tribal gaming arc not to be used for purposes" other than those specified in the statute, “annual 
outside audits, which may be encompassed within existing independent tribal audit systems, will be provided by the Indian tribe to the 
Commission,” “all contracts for supplies, services, or concessions for a contract amount in excess of $25,000 annually (except contracts for 
professional legal or accounting services) relating to such gaming will be subject to such independent audits, "the construction and maintenance of 
the gaming facility, and the operation of that gaming is conducted in a manner which adequately protects the environment and the public health and 
safety,” “there is an adequate system which . . ensures that background investigations are conducted on the primary management officials and 
key employees ofihe gaming enterprise and that oversight of such officials and their management is conducted on an ongoing basis; and 
includes . - tribal licenses for primary management officials and key employees or the gaming enterprise with prompt notification to the 
Commission of the issuance of such licenses ... a standard whereby any person whose prior activities, criminal record, if any, or reputation, habits 
and associations pose a threat to the public interest or to the effective regulation of gaming, or create or enhance the dangers of unsuitable, unfair, or 
illegal practices and methods and activities in the conduct of gaming shall not be eligible for employment . . and . . . notification by the Indsr tribe 
to the Commission of the results of such background check before the issuance of any such licensees," and “Net revenues from any class II gaming 
activities conducted or licensed by any Indian tribe may be used to make per capita payments to members of the Indian tribe only if . . . the Indian 
tribe has prepared a plamo allocate revenues to uses authorized . . . [and) the plan is approved by the Secretary as adequate . . .**). 

The requirement of tribal gaming ordinances under the IGRA was not intended to act as a bar. or pre-condition, to the right of a tribal government to 
engage in, and to regulate, tribal gaming. See 25 U.SG. §27 10(e) (provides that “For purposes of this section, by not later than the dale that is 90 
days after the date on which any tribal gaming ordinance or resolution is submitted to the Chairman, the Chairman shall approve such ordinance or 
resolution if its meets the requirements of this section . . . Any such ordinance or resolution not acted upon at the end of that 90-day period shall be 
considered to have been approved by the Chairman, but only to the extent that such ordinance or resolution is consistent with the provisions of this 
chapter"); tee also 25 U-S-C. §27 14 (“Decisions made by the Commission pursuant to sections 2710 . . . of this title shall be final agency decisions 
for purposes of appeal to the appropriate Federal district court pursuant to chapter 7 of Title 5”>- 

45 25 U-S-C. §2? 10{b) (emphasis added). The NIGC, similar to the Proposed Regulations, has also sought to impose unauthorized extra-statutory 
conditions on tribal gaming ordinances, on the issuance of gaming facility licenses, and also on tribal laws relating to the environment, public health 
and safety. See Final Rule, Facility License Standards 73 Fed. Reg. 6019 (February 1 , 2008) (“Facility License Rule”); see also Letter to NIGC 
dated December 3, 2007, re; Comments on Proposed Rule on Facility License Standards (NlGC-2007-007-001 1). 
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As to class III gaming, such activities apparently “shall be lawful on Indian lands only if such 
activities are . . . (A) authorized by an ordinance or resolution that ... is adopted by the governing 
body of the Indian tribe . . . (B) located in a State that permits such gaming for any purpose by any 
person, organization, or entity, and, (C) conducted in conformance with a Tribal-State compact 
entered into by the Indian tribe and the State . . . that is in effect ” 46 Upon request of a tribe, 
“having jurisdiction over the Indian lands upon which a class III gaming activity is being 
conducted, or is to be conducted," “a State shall negotiate with the Indian tribe in good faith to 
enter into such a compact .” 47 The Congress in the IGRA also imposed statutory "federal 
standards" for the potential content and subject matter of tribal-state compacts for class III 
gaming . 48 

Under the IGRA, states have essentially no role with respect to class n gaming . 49 Essentially the 
only role for states with respect to tribal gaming is through the opportunity provided in the IGRA 
for a state to engage m good faith negotiations with a tribal government for a tribal-state gaming 
compact for class HI gaming. 

The federal government’s role as to the regulation of tribal gaming is divided across several 
agencies. Although the Commission, as discussed below, has significant powers under the IGRA 
for the oversight regulation of tribal gaming those powers are not absolute and do not extend to all 
areas of the regulation of tribal gaming. The Secretary approves “revenue allocation plans” under 
which net revenues from gaming activities to make per capita payments to members of an Indian 
tribe . 50 The Secretary also must approve any tribal-state compact for class III gaming . 51 


25 U-S.C. §27)0(d)(l) (incorporates the requirements for tribat gaming ordinances for class II gaming into the ordinance requirements for class 
III gaming); see also 25 U.SC- §2? JO(b) (imposes as a federal standard the requirement that all tribal gaming be conducted under tribal gaming 
ordinances or resolutions that include certain statutorily imposed standards as to licensing, regulation, and operation of tribal gaming facilities); 25 
U.S.C. §27tO(dX2)(B) (requires the Chairman of the SIGC to approve such tribal ordinances meeting the requirements of 25 U.S.C. §27 10(b) for 
class Ilf gaming unless the Chairman determines that the ordinance was not duly adopted or that the tribal governing body was Significantly and 
unduly influenced by a statutorily defined "bad” actor ). 

47 2$ U-S.C §2?t0(dX3)(A)- 

*' 25 U-SC. (527tO(dX3XC) (provides that "Any Tribal-State compact negotiated . . . may include provisions relating to - fi) the application of 
criminal and civil laws and regulations of the Indian tribe or the State that are directly related to, and necessary for, the licensing and regulation of 
such activity , . . (it) the allocation of criminal and civil jurisdiction between the State and the Indian tribe necessary for the enforcement of such 
laws and regulations . . . (in) the assessment by the State of such activities in such amounts as are necessary to defray the costs of regulating such 
activity - . (iv) taxation by the Indian tribe of such activity in amounts comparable to amounts assessed by the State for comparable activities . . 

(v) remedies for breach of contract . . . (vi) standards for the operation of such activity and maintenance of the gaming facility, including licensing, 
and . . . (vii) any other subjects that are directly related to the operation of gaming activities”); 25 U-S-C- §27 10(d)(4) (provides that "Except for any 
assessments that may be agreed to under |25 U.S.C. §27 1 0{d){3)(CK « ! )I. nothing in this section shall be interpreted as conferring upon a State or 
any of its political subdivisions authority to impose any tax, fee. charge, or other assessment upon an Indian tribe to engage in a class HI activity , . . 
No Stale may refuse to enter into the negotiations . . . based upon the lackoFsuch authority in such Slate, or its political subdivisions, to impose 
such a tax, fee, charge, or otheT assessment”). 

*' J Untied States v. SisseMn- Wakpeton Sioux Tribe, 897 F.2d 358, 364 (8“ C’ir. 1990) ("Congress intended that class II gaming be subject to tribal 
and federal oversight, and that the stales’ regulatory role be limited to overseeing class III gaming, pursuant to a Tribal-State compact . . . Permitting 
{a state) to apply its substantive law to the . . . game here, which is properly classified as class II gaming, con flicls with congressional intent"); 
Oneida Tribe of Indians of Wisconsin v. State of Wisconsin,95l F.2d 757. 759 (7* Or. 1991) (“If (he games in question are class If gaming 
activities . they may be prohibited hy the State, but they cannot be regulated by the State"); Sycttan Band of Mission Indians v. Roache. supra. 54 
F,3d 535, 539 ("at least insofar as , . . Class I l-type gaming ... the state cannot regulate and prohibit, alternately, game by game and device by 
device, turning its public policy off and on by minute ■kgrees"). 


25 U S C. i?27i0(bX3X 
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Alternatively, should a tribe and a state not be able to conclude negotiations for a compact for class 
III gaming, the Secretary is authorized to and “shall prescribe, in consultation with the Indian tribe, 
procedures . . . under which class III gaming may be conducted on the Indian lands over which the 
Indian tribe has jurisdiction .” 52 The Department of Justice has jurisdiction to take enforcement 
action against gaming not conforming to the requirements of the IGRA . S3 The Department of 
Justice also prosecutes for theft or embezzlement from tribal gaming facilities operated by or for or 
licensed by an Indian tribe pursuant to a tribal gaming ordinance approved by the Commission . 54 

Turning to the Commission, the Commission through the Chairman approves tribal gaming 
ordinances that meet the statutorily required “federal standards” in the IGRA. SS The Commission 
also reviews and comments on licenses issued by tribal governments with respect to primary 
management officials and key employees of tribal gaming facilities who do not meet the “federal 
standards” provided in the IGRA as to who may appropriately be so licensed . 56 

The Commission, through the Chairman, approves of management contracts under which a tribe 
has contracted for the operation and management of a class II gaming activity . 57 As to 
management contracts, the IGRA provides enumerated “federal standards” for the content of such 
management contracts 58 and for the exclusion of certain individuals from the role operation and 


*' 25 U.S.C. §2?J0(d)(3XB) {“such compact shall lake effect only when notice of approval by the Secretary of the compact has been published by 
the Secretary in the Federal Register); 25 U-SC. §2710{dX 8 XA> {authorizes the Secretary ‘'to approve any Tribal State compact entered into 
between an Indian tribe and a sate governing gaming on Indian lands of such Indian tribe"}; 25 U.S.C. §27IO(dX8X8) (provides that "The Secretary 
may disapprove a compact . . . only if such compact violates . . . (i)any provision of this chapter . . . (if) any other provision of Federal law that does 
not relate to jurisdiction over gaming on Indian lands ... or {tit) the trust obligations of the United States to Indians"); 25U.S.C. §27KHdX8XQ 
(provides that “If the Secretary does not approve or disapprove a compact described . . . before the date that is 45 days after the date on which the 
compact is submitted to the Secretary for approval, the compact shall be considered to have been approved by the Secretary, but only to the extent 
the compact is consistent with the provisions of this chapter"); and, 25 U.S.C. §2710{dX8)(D) (“The Secretary shall publish in the Federal Register 
notice of any Tribal-State compact that is approved, or considered to have been approved”). 

51 25 USC. §27IO(d)7XBXviiXH). 

” 18 U.S.C. §1 166(d). 

44 18 U.S.C. §§I 167 and 1 168, 

,J 25 U.S.C §2710(bX2)and §2710{{tX2XB). 

* 25 U.S.C. §27 i 0{e) (provides that "The Commission may consult with appropriate law enforcement officials concerning gaming licenses issued 
by an Indian tribe and shall have thirty days to notify the Indian tribe of any objections to issuance of such license," and, "If, after the issuance of a 
gaming license by an Indian tribe, reliable information is received from the Commission indicating that a primary management official or key 
employee does not meet the standard established under subsection (b)(2XF)(i'XH) of this section, the Indian tribe shall su^rend such license and, 
after notice and heart rg, may revoke such license"). Consistent with the primary regulatory authority of tribal governments under the IGRA, the 
final liccnsingdectsion remains with the tribal government. 

® 25 U.S.C §2711. 

s * 25 U.S.C 271 1(b) (the Chairman may approve of a management contract for class 11 gaming “only if he determines that il provides at least- (I) 
for adequaie accounting procedures that are maintained, and for verifiable financial reports that are prepared, by or for the tribal governing body on 
a monthly basis; (2) for access to the daily operations of Lhe gaming to appropriate tribal officials who shall also have a right to verify the daily gross 
revenues and income made from any such tribal gaming activity; (3) for a minimum guaranteed payment to the Indian tribe that has preference over 
the retirement of development and construction costs; (4) for an agreed wiling for the repayment of development and construction costs; (5) for a 
contract term not to exceed five years, except that, upon the request of an Indian tribe, the Chairman may authorize a contract term that exceeds five 
years but does not exceed seven years if tire Chairman is satisfied that the capital investment required, and the income projections, for the particular 
gaming activity require the additional time; and (6) for grounds and mechanisms for terminating such contract, but actual contract termination shall 
not require the approval of the Commission”); 25 U.S.C. §271 1(c) ("Tire Chairman may approve a management contract providing for a fee based 
upon a percentage of the net revenues of a tribal gaming activity if the Chairman determines that such percentage fee is reasonable in light of 
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management of the tribal gaming facility . 59 The Commission, through the Chairman, also 
approves of management contracts under which a tribe has contracted for the operation and 
management of a class III gaming activity although the Commission’s review and approval 
authority is more limited for class III gaming activities than in the case of a management contract 
for class II gaming . 60 

The Commission has the authority to monitor and inspect class II gaming activities . 61 However, 
with the exception of review and approval of tribal gaming ordinances and management contracts, 
the Commission does not have regulatory authority with respect to class III gaming . 62 The 
Commission also has the authority to issues fines” and to close a game 64 for substantial violations 


surrounding circumstances . . . Except as otherwise provided in this subsection, such fee shalt not exceed 30 percent of the net revenues" and, “Upon 
the request of an Indan tribe, the Chairman may approve a management contract providing for a fee based upon a percentage of the net revenues of 
a tribal gaming activity that exceeds 30 percent bit not 40 percent of the net revenues if the Chairman is satisfied that the capital investment 
required, and income projections, for such tribal gaming activity require the additional fee requested by the Indian tribe”); and. 23 U.S.C. §271 1(e) 
("The Chairman shall not approve any contract if the Chairman determines that ... a trustee, exercising the skill and diligence that a trustee is 
commonly held to, would not approve the contract”). 

w 2S U-S.C. §271 1(e) (requires Ch a irman to disapprove of any contract if the Chairman determines that -(I) any person [having a direct financial 
interest in, or management responsibility For, such contract] (A) is an elected member of the governing body of the Indian tribe which »S the party to 
the management contract; (B) has been or subsequently is convicted of any felony or gaming offense; (C) has knowingly and willfully provided 
materially important false statements or in formal ion to the Commission or the Indian tribe pursuant to this chapter or has refused to respond to 
questions propounded pursuant to subsection (a)(2) of this section; or (D) has been determined to be a person whose prior activities, criminal record 
if any, or reputation, habits, and associations pose a threat to the public interest or to the effective regulation and control of gaming, or create or 
enhance the dangers of unsuitable, unfair, or illegal practices, methods, and activities in the conduct of gaming or the carrying on of the business and 
financial arrangements incidental thereto ■ (2) the management contractor has, or has attempted to, unduly interfere or influence for its gam or 
advantage any decision or process of tribal government relating to the gaming activity ... (3) the management contractor has deliberately or 
substantially Tailed to comply with the terms of the management contract or the tribal gaming ordinance or resolution adopted and approved 
pursuant to this chapter”). 

25 U.S.C. §27lO(dX9) (providing that the “Chairman’s review and approval of such contract [forclass 111 gaming] shall be governed by the 
provisions of’ only “subsections (b), (c), (d), (f), (g), and (h) of section 271 1 of this title"). 

41 25 U.S.C. §2706 (b) (provides thal the “Commission -(1) shall monitor class II gaming conducted on Indian lands on a continuing basis; 

(2) shall inspect and examine all premises located on Indian lands on which class II gaming is conducted; (3) shall conduct or cause to be conducted 
such background investigations as may be necessary; £4) may demand access to and inspect, examine, photocopy, and audit all papers, books, and 
records respecting gross revenues of class II gaming conducted on Indian lands and any other matters necessary to carry out the duties of the 
Commission under this chapter; (5) may use the United States mail in the same manner and under the same conditions as any department or agency 
of the United States; (6) may procure supplies, services, and property by contract in accordance with applicable Federal laws and regulations; (7) 
may enter into contracts with Federal, State, tribal and private entities for activities necessary to the discharge of the duties of the Commission and, 
to the exlcnt feasible, contract the enforcement of the Commission's regulations with the Indian tribes; (8) may hold such hearings, sit and act at 
such times and places, take such lestimony. and receive such evidence as the Commission deems appropriate; 

(9) may administer oaths or affirmations to witnesses appearing before the Commission”). 

K See Colorado River Indian Tribes v. NIGC, 466 F.3d 1 34 (D.C. Cir. 2006) (‘This leads us back to the opening question - what is the statutory 
basis empowering the Commission to regulate class III gaming operations? Finding none . . 

w 25 U.S.C. §2713 (a) (provides that "Subject to such regulations as may be prescribed by the Commission, the Chairman shall have authority to 
levy and collect appropriate civil fines, not to exceed S25.000 per violation, against the tribal operator of an Indian game or a management 
contractor engaged in gaming for any violation of any provision of this chapter, any regulation prescribed by the Commission pursuant to this 
chapter, or tribal regulations, ordinances, or resolutions approved under section 2710 or 2712 of this title,” "The Commission shall, by regulation, 
provide an opportunity for an appeal and hearing before the Commission on fines levied and collected by the Chairman,” and, "Whenever the 
Commission has reason to believe lhat the tribal operator of an Indian game or a management contractor is engaged in activities regulated by ibis 
chapter, by regulations presen bed under this chapter, or by tribal regulations, ordinances, or resolutions, approval under section 2710 or 271 2 of this 
title, that may result in the imposition of a fine ... the permanent closure of such game, or ihe modification or termination of any management 
contract, the Commission shall provide such tribal operator or management contractor with a written complaint stating the acts or omissions which 
form the basis for such belief and the action or choice of action being considered by the Commission"). 

M 25 U.S.C. §2713 (b) (provides that “The Chairman shall have power to order temporary closure of an Indian game for substantial violation of the 
provisions of this chapter, of regulations prescribed by the Commission pursuant to this chapter, or of tribal regulations, ordinances, or resolutions 
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of the IGRA, regulations promulgated by the Commission (but only as such regulations are 
authorized by the IGRA), or of tribal regulations, ordinances or resolutions. 

The Commission has the authority to issue regulations specifically as to its enforcement authority 65 
and to “promulgate such regulations and guidelines as it deems appropriate to implement the 
provisions of this chapter. The grant of authority to the Commission to generally promulgate 
regulations and guidelines must be read in the context of, and as to the express temis of the 
IGRA . 67 

Although the Commission does have significant powers as to the review and approval of tribal 
gaming ordinances, the review and approval of management contracts, the monitoring and 
inspection of class II gaming activities, and the issuance of fines and closure of games, such 
powers do not extend to issuing regulations modifying the definitions of class II gaming expressly 
provided in the IGRA, and therefore, the overall jurisdictional framework in the IGRA. There is 
no indication through the wording of the IGRA that Congress intended to grant such rulemaking 
authority to the Commission including as to the Proposed Rule . 68 

b. . The Structure of the IGRA Reveals that the Commission Lacks the 
Authority to Change the Jurisdictional Framework in the IGRA by 
Changing the Definitions of Class II Gamin e. 

The rulemaking authority assumed in the Proposed Rule is further contrary to the structure of the 
IGRA as outlined above. Examination of the IGRA, both its text and structure, reveals that 
Congress provided a comprehensive treatment of issues affecting the regulation of tribal gaming. 
“Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming 


approved under section 27 10 or 2712 of this title” and "Not later than thaty days after the issuance by the Chairman of an order of temporary 
closure, ihe Indian iribe or management contractor involved shall have a right to a hearing before the Commission to determine whether such order 
should be made permanent or dissolved , . . Not later than sixty (fays following such hearing, the Commission shall, by a vote of not less than two of 
its members, decide whether to order a permanent closure of the gaming operation'*). 

* 25U.S.CS2713. 

* 25 U.S.C. §2706(bK10>. 

r ' 7 Colorado River Indian Tribes v. NIGC, 383 F.Supp,2d 123 {D.C. Disc 2005), aff'd. 46 6 F.3d 134 (D.C. Cir, 2006). 

** Existing court decisions regarding the Commission’s prior efforts at definitions regulations are consistent with the conclusion that the 
Commission can implement the definitions in the IGRA (as to that portion of the IGRA included in chapter 29 of Title 25 of the United States Code) 
but the Commission may not change the definitions of class If gaming already expressly provided for in the IGRA as the Commission has proposed 
lo do in the Proposed Rule. See Catrnon Band of Mission Indians v. National Indian Gaming Commission, 827 F.Supp.26, 33 (D.D.C, 1993) 
(definition regulations of NIGC not infirm because "In its definition, the Commission included non-exclusive examples of class Ilf gaming, ail of 
which were either listed specifically in she statute (subsections (aXl) and (b)of the Commission's definition) or enumerated in the accompanying 
Senate Report (subsections (a)(2), (c), and (d)) , , , Moreover, and most importantly, the definition retains - verbatim - the statutory definition in its 
opening clause . . . Merely providing clarifying examples explicitly derived from the statute or its legislative history can hardly be termed contrary 
to law"), aff'd, 14 F3d 633 (D-C. Cir. 1994), cm. denied, 512 U S. 1221 (1994); Shakopee Mdewakamon Sioux Community v. Hope. 798 F Supp, 
1399, 1404 (D. Minn. 1992) (“Neither ihe statute nor its legislative history makes any mention ofkeno . . . Because the statute is Silent on the 
precise question at hand, the Court must turn to the second part of the Chevron analysts and determine whether the agency's answer to the question 
is based on a permissible construction of the statute”), aff'd . 16 P.3d 261 (8* Or. 1994). One key defect of the Proposed Rule is that the Proposed 
Rule seeks to change the definitions of bingo, pull tabs, instant bingo, games similar to bingo, and facsimiles, all of which games and devices have 
already been addf essed by foe Congress in the K5RA. 
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activity is not specifically prohibited by Federal 
no, as a matter of criminal law and public policy 
establishes the “federal standards” for gaming or 
Commission to oversee tribal regulation including as to licensing, background checks of key 
employees, and other facets of gaming. The Commission has input into tribal licensing decisions, 
and can approve or disapprove management contracts and tribal gaming ordinances subject to the 
terms of the IGRA. The Commission can also suspend gaming, impose fines, perform its own 
background checks of individuals, and request the aid of other federal agencies. 

“At no point does IGRA give a state the right to make particularized decisions regarding a specific 
class II gaming operation . . .The statute itself reveals a comprehensive regulatory structure for 
Indian gaming. The only avenue for significant state involvement is through tribal-state compacts 
covering class III gaming .” 71 Further, “the statute classifies all gaming into three categories and 
places traditional (class I) gaming entirely beyond the reach of both federal and state regulation . . . 
States can influence class II gaming on Indian lands within their borders only if they prohibit those 
games for everyone under all circumstances . . . Short of a complete ban, states have virtually no 
regulatory role in class II gaming .”' 2 

The overall structure and the wording of the individual provisions of the Proposed Rule would 
remove from class II gaming, and thereby from tribal jurisdiction free from state interference, 
games and technology that Congress classified as class II gaming under the IGRA. Unless 
authorized by an Act of Congress, the jurisdiction of state governments and application of state 
laws do not extend to Indian lands . 73 Only Congress, and not die Commission, can alter the 
jurisdictional framework established by the IGRA through the definition of the various classes of 
gaming. 

Additionally, as to federal interests represented by the IGRA with respect to the regulation of tribal 
gaming, the express terms of the IGRA provide clear evidence that for class II gaming tribal 
governments are to play the lead and active role in regulating their gaming activities, with the 
Commission playing only a secondary oversight regulatory role. In fact, only as to the approval of 
management contracts does the Commission appear to have a veto right. 


law and is conducted within a State which does 
, prohibit such gaming activity .” 67 The IGRA 
1 Indian lands. The IGRA established the 


** 25 U S C: 82101(5). 

* 25 U.S.r 82102(3). 

n Gaming Corp. of America v, Dorsey & Whitney, supra ; 88 F.3d 536, 544. 

13 A/,,88 F.3d at 544. 

n Senate Report, supra, at 3075 fit is a Song- and well-established principle of Federal-lndtan law as expressed in the United States Constitution, 
reflected in Federal statutes, and articulated in decisions of the Supreme Court, that unless authorized by an act of Congress, the jurisdiction of State 
governments and the application of state laws do not extend to Indian lands , . . In modem times, even when Congress has enacted taws to allow a 
limited application of State law on Indian lands, ihe C ongress has required the consent of tribal governments before State jurisdiction can be 
extended to tribal lands”). 
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Such rulemaking authority as assumed by the Commission in the Proposed Rule would directly 
impinge on the authority and sovereignty of tribal governments for all gaming activities, and on 
the authority of states, in the negotiation of compacts for class III gaming activities, the approval 
by the Secretary of compacts for class HI gaming compacts, the authority of the Secretary to 
approve procedures for class III gaming, and the responsibility of the Department of Justice with 
respect to gaming that does not conform to the requirements of the IGRA. The structure of the 
IGRA plainly recognizes different roles for different entities (with the IGRA recognizing the 
primary role of tribal governments but also providing a lesser regulatory role to states and various 
federal agencies as provided by the express terms of the IGRA) as to the operation and regulation 
of tribal gaming. The structure of the IGRA is inconsistent with the Commission’s assumption of 
authority, as a single entity within the comprehensive framework and regulatory system fashioned 
by Congress in the IGRA , 74 seeking through the Proposed Rule to change the definitions in the 
IGRA and thereby change the jurisdictional framework affecting all of the other entities 75 with 
roles to play under the IGRA. 

c. The legislative History of the IGRA Reveals that the Commission 
Lacks the Authority to Change the Jurisdictional Framework in the 
IGRA bv Changing the Definitions of Class II Gaming . 

Congress undertook to balance, and has already balanced, in the IGRA the respective interests of 
tribal governments, the federal government, and the various states . 76 As discussed further below , 77 
the legislative history of the IGRA demonstrates that in the balancing undertaken by Congress in 
the IGRA, Congress did not authorize the Commission to change the definitional framework in the 


74 Cf. tion-en v. American Hospital Association, 476 U-S. 610, 642 n. 30 <1986) (plurality opinion) (Court noting that because of the large number of 
agencies implementing the statute there was “not the same basis for deference predcated on expertise as wc found in . . . Chevron"); Sutton v. 

United Air Lines, Inc., 527 U.S. 471, 479 (1999) (Court noting that "No agency ... has been given authority to issue regulations implementing the 
generally applicable provisions oF the [statute]”). 

?s An agency is owed no deference when the subject matter of the agency’s action is not within the authority delegated to the agency by the 
Congress, See, eg., Seneca -Cayuga Tribe of Oklahoma v. NICC. 327 F.3d 1019, 103! (10th Cir. 2003), cert, denied, Ashcroft v. Seneca-Cayuga 
Tribe of Oklahoma, 540 U.S. 1218 (2004); Murphy Exploration Prod. Co. v. Dept, of the Interior, 252 F.3d 473, 478-479 (D.C. Cir. 2001). 

w ‘ In Cabazon Band of Mission Indians, supra, 480 U.S. 202, the Supreme Court determined that California could not apply its own laws regulating 
bingo prize limits and card games to Indian gaming because the relevant interests of the tribes and the federal government outweighed the state’s 
regulatory interest. Congress incorporated the distinction in Cabazon between prohibition and regulation but rather than directing the federal courts 
to perform the balancing of interest between the states on the one side and the tribe and the federal government or die other. Congress conducted the 
balancing itself by dividing gaming into three separate classes, allowing slates to prohibit class 11 and class HI gaming only ifthose activities were 
prohibited throughout a state, and required a tribal-state compact for class III gaming. See 25 U.S.C. §§2703, 2704, 2705, 2706, 2710, 271 1, 2713, 
27 1 4(c), and 2719. The Senate Report makes clear Congress' intent in setting up the tripartite scheme and considering state, tribal, and federal 
interests: 


{ l|n the final analysis, it is the responsibility of the Congress, consistent with its plenary power over Indian affairs, to balance competing 
policy interests and to adjust, where appropriate, the jurisdictional framework for regulation of gaming on Indian land*. $. 555 recognizes 
primary tribal jurisdiction over bingo and card parlor operations although oversight and certain other powers arc vested in a federally 
established National Indian Gaming Commission. For class HI casino, parimutuel and sbt machine gaming, die bill authorizes tribal 
governments and Slate governments to enter into tribal-State compacts to address regulatory and jurisdictional issues. 

Senate Report, supra, at 3073 (emphasis added). 


See rut. 84 to 94 and accompanying discussion. 
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IGRA by changing the definitions of class II gaming. The Proposed Rule is not within the powers 
authorized by Congress to the Commission, 

2. The Commission’s Oversight Role Under the IGRA Does Not Include the 
Authority to Impose Detailed and Pervasive Regulations of the Type 
Included in the Proposed Rule . 

a. The IGRA Poes Not Grant the Commission the Authority to 
Promulgate Detailed or Pervasive Regulations for Class II Gaming 
of the Type Included in the Proposed Rule . 

The IGRA contains no express grant of authority to the Commission to promulgate pervasive 
regulations as to the regulation and operation of tribal gaming activities. Here too, the fact that 
Congress did not expressly negate the authority of the Commission does not create an ambiguity in 
the statute allowing the Commission to move forward with the Proposed Rule. 78 An agency has no 
power to act “unless and until Congress confers power upon it.” 79 The power apparently claimed 
by the Commission in the Proposed Rule to promulgate pervasive regulations for the operation and 
regulation of tribal gaming activities is further contradicted by the express wording of the IGRA. 
Beyond the Commission’s approval authority for tribal gaming ordinances, and its approval 
authority for management contracts, the bulk of the Commission’s authority for class II gaming 
resides in the monitoring of and enforcement as to the efforts of tribal governments to comply with 
the provisions of their tribal gaming ordinances and the IGRA. Quite simply, the powers of the 
Commission under the IGRA of monitoring and enforcement do not equate with an authority, as 
assumed under the Proposed Rule, of promulgating still additional standards for tribal governments 
to comply with so as to give the Commission still more to monitor and enforce. 80 

b. The Structure of the IGRA Reveals that the Commission Lacks the 
Authority to Promulgate Detailed or Pervasive Regulations for Class 
II Gaming of the Type Included in the Proposed Rule . 

Similarly, the structure of the IGRA reveals that the Commission lacks the authority to promulgate 
detailed or pervasive regulations as to the operation of class II gaming of the type included in the 
Proposed Rule. The Congress provided in the IGRA for standards of operation for tribal gaming in 
only tw o areas. First, the issue of operating standards was made by Congress a valid subject for 
negotiations between tribal governments and states for class III tribal-state gaming compacts. 81 


7 " See n. 38 and accompanying discussion. 

Sec n. 3*> and accompanying discussion. 

*“ Cf Colorado River Indian Tribet v. NtGC, supra, 383 FSupp2d at I 35, n. 8 (“the power to investigate and enforce does not also imply the 
authority to create new rules for the agency to investigate and enforce”). 

25 U.S.C. §2710{dX3KC) (includes among the authorized topics for a tribal-state compact for class ill gaming “standards for the operation of 
such activity aid the maintenance of the gaming facility, including licensing”); see also 25 U.S.C. §27 1 0{dX7)(BMvii) (provides that when a state 
and a tribe cannot agree on a tribal-state compact for class Hi gaming that the Secretary can step into "prescribe , . . procedures . . . under which 
class 111 gaming may be conducted by the tribe). 
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Second, the issue of operating standards are included among the "federal standards” required as to 
tribal gaming ordinances including as to class II gaming. 82 Neither provision in the IGRA, i.e., as 
to tribal-state compacts for class III gaming, or tribal ordinances including for class II gaming, 
mentions or implies any significant involvement by the Commission in developing the actual 
standards of operation for tribal gaming. Although the Commission has oversight for a tribe’s 
compliance with its gaming ordinance, that oversight does not amount to a power to promulgate 
terms in addition to the terms required by the IGRA with respect to tribal gaming ordinances. 

Other provisions in the IGRA also portend a limited role for the Commission that is at odds with 
the assumption of authority undertaken by the Commission in the Proposed Rule . 83 

c. The Legislative History of the IGRA Reveals that the Commission 
Lacks the Authority to Promulgate Detailed or Pervasive 
Regulations for Class 11 Gaming or of the Tvne Included in the 
Proposed Rule . 

A review of the proceedings and the various legislation proposed and considered by Congress over 
a five year period prior to the enactment of the IGRA makes clear that the Commission does not 
have the authority to adopt pervasive regulations for class II or class HI gaming. In fact, a 
thorough review of the consideration by the Congress of Indian gaining legislation during that 
period leading up to the enactment of IGRA reveals that each of several legislative attempts to 
provide extensive regulatory authority in the states or in federal agencies over tribal class II 
gaming was rejected by Congress. 84 

The Senate Report 85 on S. 555 almost immediately restates the several year record of congressional 
intent in the enactment of Indian gaming legislation: “S. 555 recognizes the primary tribal 
jurisdiction over bingo and card parlor operations although oversight and certain other powers are 
vested in a federally established National Indian Gaming Commission. For class III casino, pari- 
mutuel and slot machine gaming, the bill authorizes tribal governments and State governments to 
enter into tribal-State compacts to address regulatory and jurisdictional issues.” 86 


*' See 25 U.S.C. §27fO(bX2){E) and (F) (includes among the '•federal standards" for tribal gaming ordinances a requirement that the ordinances 
provide “the construction and maintenance of the gaming facility, and the operation of that gaming, is conducted in a manner which adequately 
protects the environment and the public health and safety ” and, “there is an adequate system which - . - ensures . - . that oversight of such officials 
and their management is conducted bn an ongoing basis”). The Proposed Rule calls into question the prior approvals by the NIOC of countless 
tribal gaming ordinances for tribal gaming. 

M For example, the IGRA provides for limited funding for the Commission, 25 U.S.C. §§27 17 and 2718. Second, the implication in the IGRA as 
originally enacted was that the Commission would meet “at least once every 4 months" and that the associate commissioners might not serve on a 

full-time basts. 25 U.S.C. §§2704(0 and 2706fcXD- 

** TnTtal Sovereignty Paper, supra. 

* } Other than Senate and House floor debate, the Senate report is the only formal legislative history on S. 555 as enacted into law, Cf Garcia v. 
United States, 469 U.S. 70, 76 (1984) (“The authoritative source for finding the Legislature's intent lies in the Committee Reports on the bill, which 
represent the considered and collective understanding of those Congressmen involved in drafting and studying the proposed legislation,” internal 
quotation marks omitted), This does not, however, entirely discount the value of the legislative history in the 98'\ 99*, and 100* Congress as to 
other bills relating to tribal gaming, including bills with identical or nearly identical language as contained inS. 555, as reported, or the floor debates 
oi* the bill that became the IGRA. 

v ' Senate Report, supra, at 3073 (emphasis added). Ihe Senate Report sets out with clarity congressional intent that tribal governments retained 
their inherent right to regulate class H gaming and that (his inherent right was not divested in favor of the NIGC. 
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Comments made by Senator Inouye, who managed the bill on the Senate floor, are also helpful in 
understanding the underlying intention of Congress with respect to the limited regulatoty role of 
the Commission. Senator Inouye stated: “(T)he committee has attempted to balance the need for 
sound enforcement of gaming laws and regulations, with the strong Federal interest in preserving 
the sovereign rights of tribal governments to regulate activities and enforce laws on Indian 
lands.’’* 1 The strong federal interest in preserving the sovereign rights of tribal governments is 
directly contrary to the powers and authority presumed by the Commission in the Proposed Rule. 

Senator Evans also evidenced his understanding of the limited scope of the Commission’s role. In 
discussing the amendment to the federal criminal code made by section 23 of S. 555, he noted: “It 
is my understanding that this language would, for purposes of Federal law, make applicable to 
Indian country all State laws pertaining to licensing, regulation, or prohibition of gambling except 
class land II gambling which will he regulated by a tribe and class III gambling which will be 
regulated by a tribal-state compact” 88 In stating that class II gaming would be regulated by the 
tribe, Senator Evans made no mention at all of the Commission. 85 The comments by Senator 
Evans make sense because in a bigger context the IGRA was intended to protect tribal rights to 
engage in gaming and to set apart those types of tribal gaming for which the states would be 
allowed a right to have a say. 

After the House received the bill as passed by the Senate, Congressman Udall, the House Manager 
of the bill, had the bill held at the desk and did not seek its referral to his committee. S. 555 was as 
he stated: “[A] compromise, hammered out in the Senate after considerable debate and 
negotiations. It is a solution which is minimally acceptable to me and I support its enactment.” 50 
The bill was taken up in the House under suspension of the rales, a House procedure that permits 
no amendments to the bill, but which requires a two-thirds vote for passage. Mrs. Vucanovich of 
Nevada, who managed the bill for the Republicans, made clear her understanding of the limited 


* ? 134 Cong.Rec. at S24022 {daily td September 15, 1988} {emphasis added). 

" 134 Cong.Rec- at S24025 {daily ed September 15, 1988) (emphasis added). 

* v Senator Evans made another comment that day, which reveals his undemanding of the primary rote of the tribes in regulation class U gaming: 

Given this fact {tribal success in keeping out organized crime], the Indian gaming regulatory act should not be construed, either inside or 
outside the field of gaming, as a derogation of the tribes’ right to govern themselves and to attain economic self-sufficiency , . . With that 
set of important caveats and warnings. Mr. President, I believe the act which we have before us has come as close as we can to providing 
appropriate regulation while at the same time nert stepping over the boundary and derogating rights of Indian people any more than the 
rights they gave up 150 years ago in the signing of our treaties 

134 Cong.Rec at S24028 (daily ed September IS, 1988) (emphasis added). 

*' 1 34 Cong.Rec. at H25367 (daily ed. September 26. 1 988). Congressman Udall also noted ihai the language of S- 555 was contained m othei hills 
considered in the House: 

While the interior Committee did not consider and report S. 555, certain members and committee staff did participate actively in 
negotiations in the Senate which gave rise to the compromise of S. S55. in addition, many of the provisions of S, 555 are included in 
House legislation which has been considered by the Interior Committee ami the House in this and past congresses. 


i 34 Cong.Rec. at H25376 (daily ed. September 26, 1988). 
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oversight role of the NIGC with respect to class II gaming, stating: “Under the bill, class II 
gaming will be regulated by the tribes with oversight by a five [sic] member national Indian 

- - • ,,9 1 

gaming commission. 

Before the enactment of IGRA, it was admitted that the federal government had no statutory power 
to impose its regulations on the conduct of otherwise legal gaming activities by tribal governments 
on Indian lands. This was a sovereign right of the tribes. If IGRA took that right away from tbe 
tribes and gave it to the Commission, that would be an abrogation of the right. The Senate and the 
House both made clear the understanding that tribal rights not expressly abrogated were not 
intended to be affected by the legislation. As Senator Evans so eloquently stated, “[i]f tribal rights 
are not explicitly abrogated in the language of this bill, no such restriction should be construed."'' 7 
Congressman Udall also set forth on the record the applicability of the Indian canons of 
construction and the intent that the canons be applied to the IGRA when he stated: “Mr. Speaker, 
while this legislation does impose new restrictions on tribes and their members, it is legislation 
enacted basically for their benefit. I would expect that the Federal courts, in any litigation arising 
out of this legislation, would apply the time-honored rule of construction that ambiguities in 
legislation enacted for the benefit of Indians will be construed in their favor.” 93 


" i 34 CiHig-Kec. at H25377 {daily ed- September 26. 198SX 

” 134 Cong.Rec. at H25377 (daily ed September 26. 1988)- Senator Evans was also familiar with those canons when he stated on the Senate floor: 

Furthermore, this bill was drafted with the full understanding of ihe principles oftaw which guide our relationship with the Indian tribes. 

The inherent sovereign rights of the Indian tribes were reserved by the tribes for the fullest and unencumbered benefit of the Indnn 
people. These rights have been recognized lime and time again by the highest courts of our Nation, and they continue in existence except 
in rare instances where the Congress has exercised its power co restrict them. When this body has chosen to restrict die reserved 
sovereign rights of tribes, the courts have ruled that such abrogation of tribal rights must have been done expressly and unambiguously. 

Many long hours were devoted to this legislation to won out any possible ambiguities, and we hope to have achieved a bill both clear and 
concise in this regard. Therefore, if tribal rights aie not explicitly abrogated in the language of this bill, no such restrictions should be 
construed. This act should not be construed as a departure from established principles of the legal relationship between the tribes and the 
United Stales. Instead, this law should be considered within the line of developed case law extending over a century and a half by the 
Supreme Court, including the basic principles set forth in the Cabazon decision. 

134 Cong.Rec. at S24027 (daily ed. September 1 5. 1988). 

* >J 134 Cong.Rec. at H25377 (daily ed. September 26, 1988). “The canons of construction applicable »n Indian Saw are rooted in the unique trust 
relationship between the United States and the Indians." Montana v Biackfeet Tribe of Indians, 47 1 U.S. 759, 766 (1985) (quotation marks, 
citation, and alterations omitted). In issues arising under Indian law, “fsjtatutes are to be construed liberally in favor of the Indians, with ambiguous 
provisions interpreted to their benefit.” Id. ( citing McCionahan v. Arizona State Tax Comm *,411 U.S. 1 64, 1 74 (1973 )); Choate v. Trapp, 224 
U.S. 66$, 67$ (1 9 1 2); see also Merrion v. Jicarilla Apache Tribe, 455 U.S. 1 30. 1 52 (1982) (“[ I Jf there is ambiguity ... the doubt would benefit the 
tribe, for ambiguities in federal law have been construed generously in order to comport with . . . traditional notions of sovereignty and with the 
federal policy of encouraging tribal independence"); Cobell v. Norton, 240 F.3d 1081, 1101,1 103 (D.C. Cir. 2001) (“while ordinarily we defer to an 
agency’s interpretations of ambiguous statutes entrusted to it for administration, Chevron deference is not applicable in this case . . . [TJhe canon of 
liberality of construction in favor of Indians acts wifi) its ‘special strength’ even where a federal agency would in other cases enjoy the implied 
authority to implement ambiguous statutory language supporting a competing interpretation*'). 

The Indian canon only has a role in the interpretation of an ambiguous statute. Cabazon Band of Mission Indians v Notional Indian Coming 
Commission, 14 F.3d 633, 637 (DC. Cir. 1994) (“Which construction of the Act favors the Indians ... In this case there is no need to choose . . . 
When the statutory language is clear, as it is here, the canon may not be applied”); Negonsott v Samuels, 507 U.S. 99. 1 10 ( 1993) (court concluding 
where statute "unambiguously confers jurisdiction" “we therefore have no occasion to resort to this [Indian) canon of statutory constnictton”). 
Where as here the statute is clear as to the limited oversight rale and rulemaking authority of the NIGC for class II gaming (and as discussed in these 
comments the statute plainly did not authorize the NRJC to promulgate regulations such as the Proposed Rule), there is no need to apply the canons. 
However, if the NIGC (as it has in recent public meetings) seeks to advance the position that the IGRA is ambiguous as to the NfGC’s rule making 
authority and the Proposed Rule is intended to “help" the tribes, that position would not be a proper application of the Indian canon of construction. 
See, e.g., Colorado River Indian Tribes v. NIGC, supra. 383 F.Supp.2d 123, 146-147 ("Except in rare cases where it has acted recklessly, the federal 
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The powers assumed by the Commission in the Proposed Rule do not appear in and were not 
authorized by the Congress under the express terms of the IGRA. The secondary stated purpose of 
the IGRA, i.e., to provide for “federal standards,” refers to the standards stated in the statute. The 
power of the Commission to “promulgate such regulations and guidelines as it deems appropriate 
to implement the provisions of this chapter,” as provided for at 25 U.S.C. section 2706, 
subdivision (b)(10) (referring to only the provisions of the Act codified in Title 25, Chapter 29), 
refers only to the limited oversight role of the Commission and not to an authority to promulgate 
additional extra-statutory limitations on the regulatory authority of tribal governments. The 
Commission is charged with executing the substantive provisions, or standards, of the IGRA as 
written by Congress, but the Commission does not have the authority to change the IGRA as 
provided in the Proposed Rule. Again, an agency is owed no deference when the subject matter of 
the agency’s action is not within the authority delegated to the agency by the Congress 94 

3. The General Purposes of the IGRA Do Not Grant the Commission the 
Authority to Change the Jurisdictional Framework in the IGRA bv 
Changing the Definitions of Class II Gaming or to Promulgate Detailed or 
Pervasive Regulations for Class II Gaming of the Type Included in the 
Proposed Rule . 

The Commission cannot properly, and should not, rely upon the general purposes of the IGRA to 
support an ever increasing role for the Commission in the oversight regulation of tribal gaming, 
including as provided in the Proposed Rule. 

First, the general purposes of the IGRA, and its substantive provisions, do not support the 
Proposed Rule. 95 Second, several oversight and legislative hearings have been held since 1988 by 
committees of the Congress on the implementation of the IGRA and on Indian gaming in 
general. 96 These oversight and legislative hearings have demonstrated the clear, post-IGRA 
understanding of the limited scope of the Commission’s authority over class II gaming. 
Representations made by the Commission in these oversight hearings contained explicit denials of 
power in the Commission to promulgate and enforce pervasive class II gaming regulations such as 


govern meni will claim in every case to have the best interests of the Indian tribes in mind To hold that the canon always favors the conduct of 
Che federal government in such a circumstance would strip the canon of its salutary role in protecting the position of the Indian tribes in the trust 
relationship . .The MICS for class III gaming represents a significant incursion on tribal sovereignty, superseding less stringent tribal gaming 
ordinances and subjecting tribes to a range of new controls and lengthy audits . . . The Court will not read the Indian canon to favor the agency’s 
position simply because the agency is well intent ionetT); United Stales v. Errol D.. Jr., 292 F.Jd 1 IS 9, 1163-64 {9 lh Cir. 2002) ("Because the 
(siatute) constitutes an incursion into the tribal sovereignly of Indian tribes, justified by the ‘guardianship’ powers of Congress, ambiguous 
provisions in the (statute] must be interpreted in favor of the tribes”); Michigan »•. EPA, 268 F.3d 1075, 1085 (D.C. Cir. 2001) (“If anything, by 
claiming independent federal jurisdiction over ‘in question' areas, [the agency] is cor* truing these statutes for its own benefit”). 

See n. 75 and accompanying discussion. 

w Are 25 U.S.C. §2702. 

* See 25 U.S.C. §2706(c) (requiring periodic reports to the Congress). 
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the Proposed Rule 97 Representations made by the Commission in these prior oversight hearings 
also demonstrated the Commission’s recognition and understanding of a difference in type and 
degree of regulation, i.e., between that of oversight as intended and provided by the Congress in 
the IGRA and the type of pervasive regulation envisioned now by the Commission in the Proposed 
Rule . 98 


’’’ For example, on April 20, 1994, ihe Senate Committee on Indian Affairs held an oversight hearing m part on the role of the federal government in 
the regulation of Indian gaming activities. Anthony ). Hope, Chairman of the NIGC, testified, The following excerpt from his written statement 
reveals that even the NIGC understood that it lacked general regulatory authority over class II gaming: 

In enacting IGRA, the Congress recognized that different degrees of regulation are required for different forms of gaming. However, it 
made the regulation of Indian gaming more complicated fay dividing regulation among several federal agencies, the tribes, and the many 
states where Indian gaming is conducted . . . (CJIass II gaming is bingo, bingo related games and certain non -banking card games and is 
regulated primarily by the tribes with oversight by the Commission . . . The primary responsibility for the regulation of class II gaming 
fails to Ihe Indian tribes ... In class //, the post-licensing regulation, or the day-to-day operational regulation, is performed by the tribe 
with oversight by the Commission . - . The Commission lacks the authority usually found in a comprehensive independent regulatory 
agency. For example, the Comm ission has no au thoriiy to impose ( l > standards for the conduct of class // games. (2) internal and 
financial controls , or, (3) standards for licensing vendors and suppliers. 

Testimony of Anthony J. Hope, cited in, Tribal Sovereignty Paper (emphasis added); see Immigration and Naturalization Service v. Cardoza 
Fonseca. 480 U.S. 421, 446 n 30 (1987) {“[*]» agency interpretation of a relevant provision which conflicts with the agency’s earlier interpretation 
is entitled to considerably less deference than a consistently held agency view,” quotation omitted); Pennsylvania Medical Society v, Snider. 29 F.3d 
886. 895 (3d Cir. 1994) (holding under Chevron step one that “the statutory language, context and legislative history demonstrate that Congress has 
spoken on the issue” averse to the agency, and emphasizing that even the agency had previously shared that view of the statute); Colorado River 
Indian Tribes v. NIGC. supra, 383 F.Supp.2d at 142 (court noting that “it would Wink reality to ignore the fact even the defendant agency tadted 
with implementing the statute had earlier taken the view that it lacked the authority to issue the regulations in question”). 

* Chairman Hope's statement on April 20, 1994, also discussed a need from the perspective of the NIGC for standards for class II and 111 gaming. 
The following extensive quote from his statement further makes clear the fact that IGRA did not vest in the NIGC the powers it now claims: 

If Congress is going to impose responsibility on the federal government, however, it must recognize that the logical instrumentality, the 
NIGC, as presently structured, c*inoi possibly provide the type and degree of regulation required. Its powers and staffing would have to 
be greatly expanded and restructured. 

If the Commission is authorized to regulate class III gaming, it must be authorized to impose such regulations as it deems appropriate on 
the tribal operations. The federal regulator should not be expected or required to negotiate with the tribes as the stales now are under the 
IGRA. The compact negotiation mechanism was designed to allow two sovereign governments to negotiate as equals to accommodate 
their respective interests. The decisions of an agency of the federal government as to what regulation is necessary should not be subject 
to negotiation. The agency's decisions and actions would, of course be subject to judicial review under Ihe usual standards. 

Minimum Standards 

The Congress should set minimum standards for the reguhtion and monitoring of class III gaming, or authorize ihe Commission to 
prescribe them by regulation. In addition io responsibility for initial procedures, such as ordinance and contract review and arranging for 
background checks, the Commission should be empowered to prescribe rules for the internal control over money and chips, extension of 
credit, security, auditing, and similar functions. If it is given responsibility of regulating class III gaming, it should be empowered to 
regulate in the same manner as gaming commissions in ihe states. It should be empowered to enforce standards set by statute or 
committed by statute to its discretion - 

These powers should also be extended to class I I operations. 

Testimony of Anthony i. Hope, cited in. Tribal Sovereignty Paper (emphasis added), see also NIGC Website, http://www.tiigc.gov/Aboutlis/ 
FrequemlyAskedQuestions/tabid/57/DefauIt.aspxPq_31 (website visited November 13, 2006, and last visited on March 8, 2008) (“Although the 
budger of the Commission has not grown proportionately to the growth of the Indian gaming industry, it is important to note that tribal gnnuirg 
commissions are the primary regulators of gaming operations . . . The role of the Commission is to monitor and validate the work of tribal gaming 
regulators . Further, depending on individual Tribal-State compacts, some states may also play a regulatory role in Indian gaming operations" and 
"In general, the Commission does not specifically approve the opening of every Indian casino or gaming facility . . However, before a tribe may 
operate a gaming facility, the NIGC must have reviewed and approved a tribe's gaming ordinance ... A tribe must also license every gaming 
facility - . . In addition, the land upon which the gaming operation will be located must be Indian land for gaming purposes . . . If a tribe wishes to 
have management by a third party, the Commission must review and approve the management contract"). 
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The requirements, as contemplated by the Proposed Rule, of certifications prior to the play of class 
II gaming, represent an improper back-door attempt by the Commission to regulate the issues 
raised in the Proposed Rule and improperly intrude upon tribal sovereignty and matters or 
decisions reserved for tribal governments under the wording and structure of the IGRA, t.e., on 
matters already addressed by the Congress in the IGRA. The combination of certifications and 
detailed classification standards in the Proposed Rule represents a pre-condition not authorized in 
the IGRA to a tribal government’s decision to engage in gaming. The attempted assumption of 
jurisdiction by the Commission in areas for which jurisdiction has not been authorized by the 
Congress will lead to increased tensions and confusion between tribal governments and other 
agencies for which jurisdiction has appropriately been authorized by tribes, by agreement, or by 
Congress by statute. 

The Proposed Rule is not a valid exercise of the provision in the IGRA appearing to authorize the 
Commission to “promulgate such regulations and guidelines as it deems proper to implement the 
provisions of this chapter .” 99 An agency’s general rulemaking authority does not mean that the 
specific rule the agency promulgates is a valid exercise of that authority . 100 

“All questions of government are ultimately questions of ends and means .” 101 Agencies such as 
the Commission are therefore “bound not only by the ultimate purposes Congress has selected, but 
by the means it has deemed appropriate and prescribed, for the pursuit of these purposes ." 102 Here, 


25 U.S.C. §2706(bXIO). For the reasons staled in these comments, and others, the Proposed Rule does not fit into the holding or rationale of 
Mourning v. Family Publications Service, fnc , 41 1 L .S. 356 (1973). The notion that a statute may be interpreted to conform to some view of its 
genera) purposes, even if the resulting interpretation is at odds with the statute's clear language, structure, and legislative histoTy. has long been 
rejected. As the Supreme Court has explained: 

Application of ‘broad purposes' of legislation at the expense of specific provisions ignores the complexity of the problems Congress is 
called upon to address and the dynamics of legislative action Congress may be unanimous in its intent to samp out some vague social 
or economic evil: however, because ns Members may differ sharply on the means for effectual mg that intern, the final language of the 
legislation may reflect hard-fought compromises. Invocation or the 'plain purpose’ of legislation at the expense of the leans of the 
statute itself takes no account of the processes of compromise and. in the end. prevents the effectuation of congressional intent 

Bd of Governors of the Fed. Reserve Sys v. Dimension Fin. Corp.. 474 U.S. 361. 373-374 ( 1986). 

Read in context, the IGRA does not contain a broad delegation of rulemaking authority to the N1GC. However, even if such a broad delegation 
existed in the IGRA, a broad delegation of rulemaking authority would not allow an agency to ignore the plain text of the statute. Plane River 
Whooping Crane Critical Habitat Maintenance Trust v. FERC, 962 F.2d 27, 33-34 (D-C- Cir. 1992) (holding that it is “far-fetched” to read a 
provision that directs agencies to “utilize their authorities in furtherance of the purposes” of the Endangered Species Act to “implicitly supersede” 
statutory language channeling the agency's powers and thereby authorize an agency "to do 'whatever it takes' to protect the threatened and 
endangered species”): Public Serv Comm, of State of New York v. FERC, 866 F.2d 487, 491-492 (D-C- Cir. 1989) (grant of authority loan agency 
"to prescribe, issue, make, amend, and rescind such orders, rules, and regulations as tt may find necessary or appropriate to cany out the provisions 
of this chapter" does not “overnd[el the balance achieved” in the rest of the statute and such authority “cannot enlarge the choice of permissible 
procedures beyond those that may fairly be ingrlied from the substantive sections and the functions there defined,” quotations omitted). 

"' i ' See GoMstein v. SEC. 451 F 3d 873, 878 (D C. Cir. 2006), Ragsdale v. Wolverine World Wide. Inc . 53S U.S. 81.92 (2002) ("Our previous 
decisions. Mourning included, do not authorize agencies to contravene Congress’ will m this manner") 

Nat ‘I Fed a of Fed. Employees v. Greenberg, 983 F.2d 286, 290 (D.C. Cir. 1993). 

,,,! MCI Telecomm. Corp. v. Am. Tel. A Tel. Co., 512 U.S. 218, 231, n. 4(1994); see also Great-West Life A Annuity Ins. Co. v. Knuds an, 534 U.S. 
204, 220 (2002) ("vague notions of a statute's basic purpose are . . . inadequate to overcome the words of its text regarding the specific issue under 
consideration," quotation and emphasis omitted); Orca Bay Seafoods v. Northwest Truck Sales, he . , 32 F.3d 433, 436 (9 #1 Cir. 1994) ("We would be 
writing a different statute, not just construing it, by treating the words as having no meaning and looking instead to the values underlying the 
language to be construed so that we car create law effectuating those values," quotations omitted). 
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Congress provided not only the purposes of the IGRA but also the means to accomplish these 
purposes through the “statutory basis for the regulation of gaming by an Indian tribe” provided in 
the IGRA. The Proposed Rule does not comport with the means selected by the Congress for 
effectuating die purposes of the IGRA. 

The Commission lacks the statutory authority under IGRA to promulgate, and impose upon tribal 
governments, the very kind of detailed controls that the Commission is now attempting to adopt in 
the Proposed Rule. The present Proposed Rule goes to the core of the jurisdictional framework 
between tribes and states imposed by Congress on tribal gaming. On both scores, i.e., overly 
pervasive regulation and the attempted alteration of the jurisdictional framework in the IGRA, the 
Proposed Regulations violate the basic rules of federal Indian law and the IGRA. The IGRA does 
not authorize or support the NIGC’s Proposed Rule. The IGRA is clear and unambiguous as to the 
limited scope of the NIGC’s authority. Any effort by the NIGC to occupy a regulatory role with 
respect to the subject matters at hand in the Proposed Rule, including a redefining of the 
jurisdictional framework established by Congress in the IGRA, is arbitrary, capricious, and 
contrary to law . 103 

C. The Proposed Rule Effectively Calls into Question Eighteen Years of Judicial and 
Administrative Decisions on Which Tribes, States, and Others have Relied; A Clear 
Need for the Proposed Rule does not Exist . 

In connection with the definition of class II gaming, the federal government, states, and tribes, 
have invested substantial time, energy and money. The authorities on game classification under 
the IGRA presently include the IGRA, its legislative history, to a limited extent the Johnson Act 
and its legislative history, and eighteen year’s worth of federal cases applying the IGRA and the 
Johnson Act to tribal gaming, prior regulations and other final agency actions by the NIGC , 104 and, 
to the extent well-reasoned, prior informal statements and opinions of the NIGC . 105 The result is a 
well-defined classification scheme that has been established from and after the enactment of the 


m Any effort by the NIGC to occupy an “assumed" regulatory role subjects tribal governments to an illusory regulation (Le., a regulation not 
authorized by Congress) under which tribes must either comply with an invalid regulation or face die time, energy, and money associated with 
defending against merit less efforts by the NIGC to claim jurisdiction and take enforcement actions. The Proposed Rule also constitutes an abuse of 
discretion to the extent that the NIGC has discretion as to the subject matter of the Proposed Rule. Our concern in this area continues given the 
NIGC’s recent practice in connection with other regulatory initiatives of “assuming authority until the NIGC is told otherwise” as is the case in the 
area of minimum internal control standards, the Proposed Rule, the Proposed Standards Regulations, health and safety standards, facility licensing 
standards, err. In that regard, the Proposed Rule represents an unauthorized expenditure by the Commission of funds collected by the Commission 
from tribal governments. Fees collected by the Commission from tribal governments may be used by the Commission only to carry out duties 
authorized by the IGRA. 25 U.S.C. $271 7a (“fees collected . . . shall be available to carry out (he duties of the Commission . . emphasis added). 
Again, the limited provision of funding for the NIGC in the IGRA is consistent with the fact that the NIGC, although having an important role to 
play, has a limited role under the IGRA. 

See n. 34 and accompanying discussion. 

,< ’ 5 Courts also “consider the opinion letters issued by the Ccromission that the interpret [IGRA] and the interpretations of [IGRA] set forth by the 
Commission in the Federal Register.” United States v 162 MegnMania Gambling Devices, 23 1 F.3d 713, 719 (Iff* Cir. 2000). Although such 
informal statements of the NIGC are not entitled to the same deference as may be provided the agency’s regulations under Chevron , such informal 
Statements and opinions may be “entitled to respect” under Skidmore v. Swift <4 Co. . 323 U S. 134 (1944). Christensen v. Harris County , 529 U.S. 
576, 586-588 (2000)- Under Skidmore, the weight to be afforded non-binding agency irterpretations “will depend upon the thoroughness evident in 
its consideration, the validity of its reasoning, its cons>stency with earlier and later pronouncements, and those factors giving it power to persuade, if 
lacking power to control." Skidmore, 323 U-S. at 140. 
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IGRA and that includes relevant statutes , 106 legislative histories , 107 federal court cases , 108 NIGC 
regulations and agency actions , 109 and NIGC informal statements published in the federal 
register , 1 10 bulletins, ! 1 1 and advisory opinions . 1 12 


irkS Eg., 25 U.S.C. $§2703 and 2710; 18 U.S.C. §1166; and, IS U.S.C. §§1 173, el seq. 

107 See Senate Report, supra; 126 Cong.Rec. S23883 (September 15, J988)(Sem. Domenici, Reid, and Burdick) ("IGRA Debate”); H-R. Rep. No. 
2769, 81“ Cong., 2d Sere., reprinted in 1950 U.S. Code Cong. Serv. 4240 (“1950 Gambling Devices Report"), and. H.R. Rep. No. 1828, 87* Cong.. 
2d Sess-, reprinted in 1962 U.S. Code Cong. & Ad. News Serv. 4240 (“3962 Gambling Devices Report”). 

Ic * Eg., California v. Cabazon Band of Mission Indians, supra, 480 U.S. 202; Cabazon Band of Mission Indians v. NIGC, 827 F. Supp. 26 (D.D.C. 
1993), aff-d, 14 F.3d 633 (DC. Cir. 1994); Cabazon Band of Mission Indians v. NIGC, supra, 14 F.3d 633 (D.C. Cir. 1994); Diamond Game 
Enterprises v. Reno , 9 F.Supp.2d 13 (D.D.C. 1998), ree d, 230 F.3d 365 (D.C. Cir. 2000); Diamond Game Enterprises v Reno, 230 F.3d 365 (D C. 
Cir. 2000); Oneida Tribe of Indians of Wisconsin v. Wisconsin, 742 F.Supp. 1033 (W.D. Wise. 1990), afd95 1 ¥2d 757 (7* Cir. 1991), Oneida 
Tribe of Indians of Wisconsin v. Wisconsin, 95 1 F.2d 757 (7** Cir. 1991 ); Shakopee Mdewakanton Sioux Community v. NIGC, 798 F. Supp. 1 399 (D. 
Minn. 1992), tiff'd, 16F.3d261 (8* Cir 1994T, Shakopee Mdewakanton Sioux Community v. NIGC, l6F.3d 26! (8*C». 1994); Spokane Tribe of 
Indians v. UniledStates, 782 F.Supp. 520 (E.D. Wash. 1991), affd 972 F.2d 1090 (9* Cir. 1992); Spokane Indian Tribe v. United States, 972E2d 
1090 (9* Cir. 1992); Sycuan Bond of Mission Indians v. Roache, No. 91-1648 (BTM) (S.D, Cal, March 30, 1992), reprinted in 19 Indian L-Repw. 
3079 (April 1992), tiff'd., 54 F3d 535(9* Cir. 1995); Sycuan Band of Mission Indians v. Roache, 54 FJd 535 (9* Cir. 1995), cert, denied, Sycuan 
Band of Mission Indians v. Pfbtgst, 516 U.S. 912 (1995); United States v. Santee Sioux Tribe of Nebraska, 174F.Supp.2d 1001 (DNeb. 200 f), tiff d, 
324 F. 3d 607 (8* Cir. 2003); United States v. Santee Sioux Tribe of Nebraska, 324 F.3d 607 (8* Cir. 2003), cert, denied, 540 U.S. 1229 (2004);' 
United States v. 103 Electronic Gambling Devices, 1 998 W.L. 827586 (N.D. Cal., November 23, 1 998), ajfd 223 F.3d 1091 (9* Cir 2000); United 
States v. 103 Electronic Gambling Devices, 223 F.3d 1091 {9* Cir. 2000); United States v. 162 MegaMania Gambling Devices, 1998 U-S. Dist. 

Lexis 1 7293 (N-D- Okhu. October 23, 1998); United Stales v. 162 MegaMania Gambling Devices, 23 1 F.3d 71 3 (lO^ Cir. 2000); and, Seneca- 
Cayuga Tribe of Oklahoma v. National Indian Gaming Commission, 327 F.3d 1019 (10™ Cir. 2003), cert, denied, Ashcroft v. Seneca -Cayuga Tribe, 
540 U.S. 1218 (2004). 

w Eg., 25 C.P.R. §§502.2, 502.3, 502.4, 5017, 502.8, 502.9. and 502.1 1. See 57 fed. Reg. 12382 (April 9, 1 992) H 992 Definitions”). Sections 
502.7, 502.8, and 502.9 of the NfGC’s initial definitions were replaced effective July t7, 2002, by NlGC’s Final Rule on Definitions: Electronic, 
Computer or Other Technologic Aid; Electronic or Electromechanical Facsimile; Game Similar to Bingo, 67 Fed. Reg. 4 1 166 (June 17, 2002) 

(“2002 Definitions'’)- 

E.g., NlGC’s Final Rule on Definitions Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382 (April 9, 1992); NlGC’s Final Rule on 
Definitions; Electronic, Computer or Other Technologic Aid; Electronic or Electromechanical Facsimile; Game Similar to Bingo, 67 Fed. Reg- 
41166 {June !7, 2002); and, NIGC Notice of Withdrawal of Proposed Rule on Classification of Games, 67 Fed.Reg. 46134 (July 12, 2002); see also, 
NIGC proposed Rule on Classification of Games, 64 Fed. Reg. 61234 (November 10, 1999); NIGC Proposed Rule Withdrawing Definitions: 
Electronic or Electromechanical Facsimile, 66 Fed.Reg. 33494 (June 22, 2001); and, NIGC Proposed Rule on Definitions: Electronic or 
Electromechanical Facsimile. Games Similar to Bingo, and Electronic, Computer, or other Technologic Aids to Class II Games, 67 Fed.Reg. 1 3296 

(March 22, 2002). 

1,1 Eg.. NIGC Bulletin 93-4 (July 19, 1993) {Cabazon Band of Mission Indians v. NIGC); NIGC Bulletin 93-6 (October 26, 1993) (Commission 
enjoined in Cabazon case); NIGC Bulletin 94- 1 (February 4, 1994) ( Cabazon Band of Mission Indians v. NIGC); NIGC Bulletin 95-2 (October 24, 
1995) (Pull-tab sates ot Indian lands); NIGC Bulletin 98- 1 (January 14, 1 998) (Charitable Gaming); NIGC Bulletin 99-2 (August 1 8, 1999) (Class 
1 1 games); and, NIGC Bulletin 03-3 (December 23, 2003) (Guidance on Classifying Games with Pre-Drawn Numbers). 

1,1 E g., NIGC Letter (September 14, 1992) (Cashpot); NIGC Letter (May 25, 1993) (Oasis); NIGC Letter (May 23, 1994) (Instant Scratch-Off); 
NICK’ Letter (June 7, 1994) (Wildfire); NIGC Letter (November 14, 1994) (Pull-tabs); NIGC Letter (March 20, 1995) (Shooter Bingo); NIGC.' Utter 
(July 10, 1996) (MegaMania); NIGC Letter (November 12. 1996) (Wild Ball Bingo); NIGC Letter (Aprit9, 1997) (MegaMania); NIGC.’ Letter (July 
22. 1997) (Rocket Classics); NIGC Letter (July 23, 1997) (MegaMania); NIGC’ Letter (August 1 , 1 997) (Rocket Ante Up); NIGC Utter (June 8, 
1998) (Tab Force* NIGC Utter (October 15, 1998) (AH Star); NIGC Letter (April 7, 1999) (Crazy Reels); NIGC Letter (June 18, 1999) (Challenger 
9); NIGC I etter (November 2, i 999) (Play Puii-Tab); NIGC Utter (February 29, 2000) (Magical Irish); NIGC Letter (June 9, 2000) (U-PIK-EM 
Bingo); NIGC Letter (June 21, 1999) (Tele Bingo); NIGC Letter (August 9, 1999) (NIB); NIGC Utter (November 2, 1999) (Evergreen); NIGC 
Letter (October 26, 2000) (Internet Bingo); NIGC Letter (November 200GHN1B); NIGC Utter (March 13. 200I)(Win Sports Betting); NK3C 
Letter (March 27, 2001) (Wild Ball Bingo); NIGC Letter (May 31, 2001 ) (Break the Bank); NIGC Utter (2002) (Lima); NIGC Letter (April 15. 
2002) (McgaNanza); NIGC Utter (November 5, 2002) (VGT Bmgo); NIGC Letter (September 23, 2003) (Reel Time Bingo); NIGC Letter 
(September 26, 2003) (Mystery Bingo); NIGC Letter (October 17, 2003) (Phone Card Sweepstakes); NIGC Utter (January 7, 2004) (Reel Time 
Bingo); NIGC Utter (May 7, 2004) (Mystery Bingo); NIGC Letter (May 26, 2004) (Mystery Bingo); NIGC Letter (June 4, 2004) (Classic If Pull 
T ab System); NIGC Letter (October 1 8, 2004) (Rocket FastPlay Bingo 1 .0); NIGC Letter (December 2 1, 2004) (DigiDeal Digital Card System); 
NIGC I etter { December 23 , 2004) (Triple Threat Bingo); NIGC Letter (April 4, 2005) (Nova Gaming Bingo System); NIGC tetter (June 24, 2005) 
(Electronic Game Cards); and, NIGC Utter (August 25, 2005) (Nova Gaming Bingo System version 4.2.S.9). We do not agree with the analysis 
employed by Ore NIGC in each of its advisory opinions or other informal statements. 
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A careful review of these existing authorities on game classification reveals that the present 
Proposed Rule calls into question the extensive and detailed classification framework developed 
by the federal government, states, and tribes, and relied upon by tribes and states over the eighteen 
year period following the enactment of the IGRA. A careful review of these existing authorities on 
game classification reveals that the purported “need ” 1 13 argued by the Commission for further 
“clarification” through the Proposed Rule of the classification scheme in the IGRA does not exist. 
A number of courts have indicated that the classification scheme in the IGRA is both clear and 
unambiguous including as to die Commission’s principal focus in the Proposed Rule on the 
definition of bingo and as to allowed technology . 114 

As to allowable class II technology, the courts have already squared the relationship of the Johnson 
Act’s prohibition for gambling devices with the IGRA’s permitted use of technologic aids with 
class II gaming. The lack of an express exemption under the IGRA from the Johnson Act for class 
II gaming 1 15 early on raised a question over the Johnson Act’s application to aids to the play of 


M * As discussed below, the stated goal or the NIGC in support of adoption of the 2002 Definitions was also a purported “need" for amending the 
existing definition regulations to bring added clanty and, yet, the NIGC did not do so as lo the then two key, potentially open issues surrounding 
game classification, i.e., the relationship of the Johnson Act to technology played with class II gaining and the relationship between class 11 bingo- 
related games and class 111 lottery games. Fortunately, the distinction between class II bingo games (which are by definition tottery games Congress 
specifically made class ii gaming under the IGRA), and class III lottery games, has previously been addressed in a series of court cases and 
otherwise addressed by the NIGC in its regulatory Definitions The relationship between the Johnson Act and the IGRA has also been addressed in 
a series of prior court cases. 

1 '* See- e.g., Oneida, supra, 742 F-Supp. 1033, 1038 (meaning of “lotto” in class II gaining); Oneida, supra, 95 1 F_2d 757, 764 (same); Cabazon 
Band , supra, 827 F-Supp. 26, 33 (meaning of “facsimile”); Cabazon Band, supra, 14 F.3d 633, 637 (meaning of “facsimile”); Sycuan Band, supra, 
54 F.3d 535, 543 (meaning of “facsimile”); 103 Electronic Gambling Devices, supra, 223 F.3d 1091 r 1096 (lGRA's definition of bingo), As the 
meaning of “facsimile" and “bingo" are clear from the wording of the statute, further definitions as included in the Proposed Rule are both 
unnecessary and improper. 

1,5 Congress included an express exemption in the IGRA from the Johnson Act only tor certain class 111 gaming subject lo a tribal-state compact. 

25 U.S.C. 52710(d)(7) ("The provisions of section 1 175 of title 15 shall not apply to ary gaming conducted under a Tribal-State compact that ... is 
entered into ... by a State in which gambling devices are legal"). Although not providing an express exemption in the IGRA from the Johnson Act 
for class 11 gaming. Congress allowed tor the use of technologic aids to class II bingo related gaming. 25 U.S.C. §2703 (7). Congress’ intention 
under the IGRA that the Johnson Act’s prohibitions of gambling devices defined under IS U.S.C. section 1 171(a)(2) (gambling devices other than 
mechanical reel devices) not be applied to prohibit “electronic, computer, or other technologic aids” used in connection with class If bingo-related 
gaming is evidenced in part through the legislative history of the IGRA. A part of that legislative history provides: 

Class !l gaming is defined in section 4(8XAXBXC) and (D) Consistent with tribal rights that were recognized and affirmed in the 
Cabazon decision, the Committee intends in section 4{8XA)(i) that tribes have maximum flexibility to utilize games such as bingo and 
lotto for tribal economic development. The Committee specifically rejects any inference that tribes should restrict class 11 games to 
existing games sizes, levels of participation, or current technology. The Committee intends that tribes be given the opportunity to take 
ad vantage of modem methods of conducting class i I games and the language regarding technology is designed to provide maximum 
flexibility. In this regard, the Committee recognizes that tribes may wish ro join with other tribes to coordinate their class II operations 
and thereby enhance the potential of increasing revenues. For example, linking participant players at various reservations whether in the 
same or different States, by means of telephone, cable, television or satellite may be a reasonable approach for tribes to take. 
Simultaneous games participation between and among reservations can be made practical by use of computers and lelecommumcaiions 
technology as long as the use of such technology does not change the fundamental characteristics of the bingo or lotto games and as long 
as such games are otherwise operated in accordance with applicable Federal communications law. In other words, such technology 
would merely broaden the potential participation levels and is readily distinguishable from the use of electronic facsimiles in which a 
single participant plays a game with or against a machine rather than with or against other players. 

Die phrase “not otherwise prohibited by Federal Law” refers to gaming that utilizes mechanical devices as defined in 15 U.S.C. 1 175. 

I hat section prohibits gambling devices on Indian lands but does not apply to devices used in connection with bingo and lotto. It is the 
Committee’s intent that with the passage of this act, no other Federal statute, such as those listed below, will preclude the use of 
otherwise legal devices used solely in aid of or in conjunction with bingo or lotto or other such gaining on or off Indian lands. The 
Committee specifically notes the following sections in connection with this paragraph: 18U.S.C. section 13,371, 1084, 1303-1307, 
1952-1955 and 1961-1968; 39 U.S.C.300S; and except as noted above 15U.S.C. 1171-1178. 
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class II bingo related gaining. Hie courts early on recognized that, except for the IGRA’s repeal of 
the Johnson Act with respect to certain compacted class III gaming, “there is no other repeal of the 
Johnson Act, either express or by implication, in the IGRA . . . [I]n 25 U.S.C. §271 0(b)( 1 XA), 
Congress specifically states that class II gaming is subject to Federal law and the Senate Report 
states that the applicable “Federal law” is the Johnson Act, 15 U.S.C. §1 175.” 1 ’ 6 

The courts have uniformly concluded that the IGRA and the Johnson Act can be read together." 7 
The courts have applied this conclusion (namely, that the Johnson Act and the IGRA can be read 
together), but have used two different paths of analysis, to allow “aids” to class II bingo gaming 
and without violation of the Johnson Act’s prohibition against “gambling devices.” 

Under the first path of analysis, a number of courts have held that if technology used with a class II 
game is an “aid,” then the technology does not violate the Johnson Act. E.g., Seneca-Cayuga 
Tribe, supra, 327F.3d 1019, 1035 (“we hold that if a piece of equipment is a technologic aid to an 
IGRA class II game, its use . . . within Indian country is then necessarily not proscribed as a 
gambling device under the Johnson Act ... If a piece of equipment is an IGFA class II technologic 
aid, a court need not assess whether, independently of IGRA, that piece of equipment is a 
‘gambling device’ proscribed by the Johnson Act”). 1 * The first path of analysis employed by the 
courts may be viewed as giving the Johnson Act’s definition of “gambling device” a narrow 
interpretation when applied to “aids” to class II gaming." 9 


Senate Report .«yww, at 3079. 3082, 

1.6 Cabozon Band, supra, 827 F.Supp 26. 31. 

1.7 103 Electronic Gambling Devices, supra, 223 F.Jd 1091, 1101 (“What matters now is how the two are to be read together - that is how two 
enactments by Congress over thirty-five years apart most comfortably coexist, giving each enacting Congress’ legislation the greatest continuing 
effect”); 162 MegaAbvtia Gambling Devices, supra, 23 1 F.3d 71 3 (“We conclude that the Johnson and (Indian] Gaming Acts are not inconsistent 
and may be construed together in favor of the Tribes"); Saniee Sioux Tribe, supra, 324 F.3d 607, 6 1 1 (“We agree with the government that the two 
acts can be read together”); Seneca-Cayuga Tribe, supra , 327 F.3d 1019, 1035 four task, as we have explained, is to read the Johnson Act and 
IGRA together giving each Congress 9 enacted text the greatest continuing effect”). 

"* See also 103 Electronic Gambling Devices, supra. 223 F.Jd 1091, 1 102 (9* Cir. 2000) (“white complete, self-contained electronic or 
electromechanical facsimiles nf a game of chance, including bingo, may indeed be forbidden by the Johnson Act after the enactment or IGRA . . . 
we hold that mere technologic aids to bingo ... are not”); 162 MegoMania Gambling Devices, supra, 23 1 F.3d713, 725 ( 10* Cir. 2000) (“We 
further conclude Congress did not intend the Johnson Act to apply if the game at issue fits within the definition of a Class fl game, and is played 
with the use of an electronic aid"); Diamond Game Enterprises, supra, 230 F-Jd 365, 367 (DC. Cir, 2000) (“Both the Commission's regulations and 
this court have interpreted IGRA as limiting the Johnson Act prohibition to dev ices that are neither Class II games approved by the Commission nor 
class III games covered by tribal-state compacts*'); United States v. Bums. 725 F.Supp. 116, 124 (N.P-N-Y. 1989) (holding “Congress intended that 
no federal statute should prohibit the use of gambling devices for bingo or lotto, which are legal class 11 games under the IGRA .. . Thus, the IGRA 
makes IS U.S.C. <(1175... inapplicable to class Ubmgp and lotto gaming”), nff’dsubnom.. United States v, Cook, 922 F.2d 1026 (2d Cir), cert, 
denied . 500 U.S. 941 (199 1 ); cf. C-abazon Band, supra, *27 FSupp. 26, 31-32 (concluding the Johnson Act docs not apply to aids to a class 1! 
game). 

m A number of courts have noted that the Johnson Act is to be given a narrow interpretation so as to allow “aids” to class II bingo gaming. E.g.. 
Cabazon Band, supra, 827 F.Supp. 26. 31 (‘‘Plaintiffs’ main objection . . . stems from their perception that the definition of gambling device sweep® 
within its ambit any device that might be used in gambling . When the scope of the Johnson Act is properly determined, it is clear that the 
definition of gambling devices is significantly less broad than plaintiffs fear”), and, 162 MegaMnnia Gambling Devices, supra , 199* U.S. Dist. 
Lexis 17293 (N.D. Ok la., October 23, 1998) (“Tribes have objected m other I rogation to the effect of the interpretation presented by the government 
. . . asserting that it sweeps within the definition of 'gambling device’ any dev ice that might be used in gambling . . . The objection has been 
rejected, based on a narrowed definition . . . The court finds this narrowed definition correct, and necessary to reconcile the statutory language and 
case law”), ajfd, 231 F.3d 713. 
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Using a second path of analysis to read the Johnson Act together with the 1GRA as to class II 
gaming, one court has held that to be permitted under the IGRA the technology used with a class II 
game must violate neither the IGRA’s exclusion of facsimiles from class II gaming nor the 
Johnson Act’s prohibition against gambling devices, Santee Sioux Tribe, supra, 324 F.3d 607 
(stating that “the argument that the IGRA implicitly repeals the Johnson Act with respect to class 
II devices is not well taken, even though some version of this view has been expressed by several 
courts,” and concluding that “the Tribe must not violate either act”). 

The two paths of analysis are not irreconcilable and, in fact, the Supreme Court refused to hear 
either the Santee Sioux case or the Seneca-Cayuga case. Both paths of analysis can be squared by 
concluding, as have the courts, that: 

As several cases have held . . . Congress has acknowledged . . . and the Commission has 
noted in the preamble to its rules (the 1992 Definitions], the Johnson Act applies only to 
slot machines and similar devices . . . not to aids to gambling (such as bingo blowers and 
the like). When the scope of the Johnson Act is properly determined, it is clear that the 
definition of gambling devices is significantly less broad than plaintiffs fear. 

Emphasis added. Cabazon Band, supra, 827 F.Supp. at 31-32 ( citing Senate Report, supra, at 
3082); see also Diamond Games, supra, 230 F.3d 365, 367 ( citing Cabazon Band, supra, 14 F.3d 
at 635, n. 3, as supporting the proposition that “Class II aids, permitted under IGRA, do not run 
afoul of the Johnson Act"). 120 The Commission has not provided adequate justification for the 
drastic revision of the IGRA’s classification scheme as presented in the Proposed Rule. 121 


In revising its definitions regulations in 2002, m which the Commission removed the 1992 Definitions equating “facsimile'’ with Johnson Act 
"gambling device" and restated the definition in its current form (which the Commission now seeks to change again in the Proposed Rule) of a 
modified standard of "replicates," the Commission stated; 

The Commission now believes that in the infancy of IGRA, its original definitions simply had not fully reconciled the language of KiRA 
with the Johnson Act The Commission now determines that IGRA does not in tact require an across-the-board treatment of all Johnson 
Act gambling devices as class IH games- Slated differently, 'Congress did not intend the Johnson Act to apply if the game at issue fits 
within the definition of a class II game, and is played with the use of an electronic aid.' U S. v. 162 MegaMania Gambling Devices, 23 1 
F.3d 7 1 3, 725 (lO 1 *' Ch\ 2000) . . . From the Commission’s perspective, the Johnson Act has proven remarkably troublesome as a starting 
point in a game classification analysis under IGRA. . . . This is due in large pan to its fundamentally different purpose. The Johnson Act 
is intended to determine whether something is a ‘gambling device-' IGRA, on the other hand, is intended to distinguish between classes 
of gaming. Within the context of IGRA. there is no question as to ‘gambling' per se - all Indian gaming is 'gambling.' Accordingly, 
determining whether the Johnson Act covers a particular device simply does not answer the question relevant to Indian gaming: whether 
the game is class It or class lit. The appropriate threshold for a game classification analysis under IGRA has to be whether or not the 
game played utilizing a gambling device is class II. If the device is an aid to the play of a class II game, the game remains ciass II; if the 
device meets the definition of a facsimile, the game becomes class HI. 

Final Rule, supra, 67 Fed.Reg. at 4 1 169-70 (emphasis added). The Commission in revising its definitions regulations in 2002 stated the relationship 
between the IGRA and the Johnson Act, particularly as the definitions regulations in 2002 related to games of bingo, lotto, and other games similar 
to bingo, namely, the Johnson Act definition of “gambling device” does not exend to prohibit “aids” to class II gaming. This conclusion is 
apparently paraphrased sometimes as "the Johnson Act is no! relevant to game classification under l he IGRA.” 

IJI In fact, after page after page of detailed extra-statutory requirements in the proposed part 546, the Proposed Rule remains founded on vague and 
ambiguous extra statutory terms in proposed §5028 {using vague and ambiguous terms such as “replicates.” “incorporating,’’ “all,” “fundamental 
characteristics of the game," and. “format”) and in proposed §5029 (using vague and ambiguous terms such as “variant,” "compete,” and 
’‘common"). Respectfully, the Proposed Rule will not bring clarity to class 11 gaming 
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D. The Proposed Rule Violates the IGRA and Binding Judicial Precedent . 

Congress provided a clear definition of class 11 gaining in the IGRA. Congress defined class II 
gaming inter alia as follows: 

(7) (A) The term “class II gaming means - 

(i) (he game of chance commonly known as bingo (whether or not electronic, computer, or 
other technologic aids are used in connection therewith) - 

(I) which is played for prizes, including monetary prizes, with cards bearing 
numbers or other designations, 

(II) in which the holder of the card covers such numbers or designations when 
objects, similarly numbered or designated, are drawn or electronically determined, 
and 

(IH) in which the game is won by the first person covering a previously designated 
arrangement of numbers or designations on such cards, 
including (if played in the same location) pull-tabs, lotto, punch boards, tip jars, instant 
bingo, and other game similar to bingo ... 

* * • 

(B) The term “class II gaming” does not include - 

(i) any banking card games, including baccarat, chemin de fer, or blackjack (21), or 

(ii) electronic or electromechanical facsimiles of any game of chance or slot machines of 
any kind. 

* * * 

(8) The term “class III gaming” means all forms of gaming that are not class I or class II 
gaming. 

25 U.S.C. §2703, subds. (6), (7), and (8). 

The federal courts have held that “IGRA’s three explicit criteria . . . constitute the sole legal 
requirements for a game to count as class II bingo.” 122 The courts have also recognized that 
Congress intended that class II bingo-related gaming constitute a class or set of gomes. 133 The sole 
exclusion of bingo-like games from class II gaming are live lottery games with a method of play 
similar to those played by state lotteries. 124 The courts have also held that technology may be used 


* 103 Electronic Gambling Devices, supra . 223 F.3d 1091. 1096 (noting “There would have been no point to Congress's putting the three very 
specific factors in the statute if there were also other, implicit criteria . . . The three included in the statute are in no way arcane if one knows 
anything about bingo, so why would Congress have included them if they were not meant to be exclusive?”). 

“KiRA includes within its definition of bingo 'pull tabs. . . punchboards, tip jars, [and] instant bingo ... [if played in the same location as the 
game commonly known as bingo]’ . . . none of which are similar to the traditional numbered ball, multi-player, card-based game we played as 
children." 103 Electronic Gambling Devices, supm, 223 F.3d 1091, 1096; Oneida Tribe of Indians of Wisconsin. supra,95\ F.2d757,763 
("Although not all the games named in §2703 (7KA) may be bingo-like, either physically or procedurally, dearly the emphasis is bingo"). 

m Oneida Tribe of Minns of Wisconsin, supra, 95 1 F.2d 757 (7* Cir. 1991) {defines game oflotto as included in the IGRA as class II gaming and 
determining that lotto as used in the IGRA “does not mean lottery in general or the type of tottery operated by various states and denominated ‘lotto' 
or some derivative thereof 1 }; Spokane Indian Tribe, supra, 972 FJd 1090 (defines game oflotto under the IGRA noting that “the legislative history 
of the IGRA demonstrates that Congress did not intern! to include lotteries when it used the term ’lotto’ in the definition of class II gaming . 
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with all class II bingo-related gaming . 125 Again, a number of courts have indicated that die 
classification scheme in the IGRA is both clear and unambiguous . 126 

The basis for these court decisions is found in the statute and in the legislative history for the 
IGRA . 127 Although often quoted in support ofthe use oftechnoiogy with class II gaming, the 
Senate Report also speaks to congressional intent not to limit bingo games to only certain bingo 
game designs. Congress specifically recognized in the Senate Report that bingo comes in different 
forms. 12 ' In that regard, die Senate Report also makes clear Congress’ intent that state law 
limitations on the method of play of charitable or commercial bingo games do not apply to class II 
bingo or to pull-tab gaming. 

Congress intended that tribes have the benefit of advances or evolution in both game design and 
technology. However, a review of the Proposed Rule reveals that the Commission seeks to impose 
many extra-statutory limitations on the method of play of class II bingo-related gaming in much the 


,a SenecaCayuga Tribe of Oklahoma, supra, 327 F.M 1019, 1032 (“IGRA further provides that 'electronic. computer, or other technologic aids* to 
such games are class H gaming, and therefore permitted in Indian Country” and . through IGRA, Congress specifically and affirmatively 
authorized the use of class II technologic aids . . .); see Diamond Games Enterprises, supra, 239 F.3d 365 (holding that an electromechanical 
dispenser of pull-tabs is a permitted class 11 aid); cf. Santee Sioux Tribe of Nebraska, supra, 324 F.3d 607, 613 (8* Cir. 2003) (noting that 
believe that the phrase ‘whether or not electronic, computer, or other technologic aids are used in connection therewith' applies only to bingo," but 
concluding that “nothing in the statute proscribes the use of technologic aids for any games, so long as the resulting exercise falls short of being a 
facsimile'') 

,!A See. eg-. Oneida, supra, 742 F.Supp, 1033, 1038 (meaning of “lotto” m class 11 gaming); Oneida , supra, 95 1 F.2d 757, 764 (same); Cabazon 
Band, supra. 827 F.Supp. 26, 33 (meaning of “facsimile"); Cabazon Band, supra, 14 F.3d 633, 637 (meaning of “facsimile"); Sycuan Band, supra , 
54 F.3d 535, 543 (meaning of “facsimile”). /OS Electronic Gambling Devices, supra, 223 F,3d 1 C9 1 . 1096 (IGRA's definition of bingo). 

,t7 The Senate Report in explaining Congress’ intern behind the IGRA, states; 

Consistent with tribal rights that were recognized and affirmed in the Cabazon decision, the Committee intends . . that tribes have 
maximum flexibility to utilize games such as bingo and k*o for tribal economic development The Committee specifically rejects any 
inference that tribe should restrict class // games to existing gome sizes, levels of participation, or current technology - 

Senate Report, supra, at 3079 (emphasis added). “Under S- 555, class If « the term used for bingo, lotto, some types of card games, as well as other 
forms of bingo-type gaming Such as pull-tabs, punch cards, lip jars, and the like.” Senate Report, supra, at 3973- 

The proposed S.555 was amended prior to its enactment. The new (and now current) language allowed pull tabs, lotto, punchboartk, tip jars, instant 
bingo, and other games similar to bingo to be classified as class 11 gaming only if played at tie same location as bingo. Senator Domenici made the 
following statement- “Mr. Chairman, I want to thank you for including an amendment to clarify that lotto games are played only at the same location 
as bingo games which are class II games under the bill 1 believe there arc other Senators who have questioned whether lotto and lotteries are 
interchangeable terms. This Amendment makes it clear that they are not and that traditional type tottery games are indeed class HI" 134 Cong.Ree. 
at S24023 (daily ed- September 1 5, 1988). Later in the proceedings. Senator Burdick, noted his pleasure lhat “the issue of whether iribes can operate 
statewide lotteries without a iribal/state compact has been resolved in the Committee amendments.” 1 34 Cong.Ree. at S24028 (daily ed. September 
1$, 1988). The Commission's disparate treatment in the Proposed Rule of bingo and the Sub-games to bingo (eg., pull-tabs, lotto, instant bingo, 
and other games similar to bingo) is contrary to (he Congress' expressed legislative intent in the IGRA. 

l: ‘ See Senate Report, supra , at 3081-82 ("In «he other 45 States, some forms of bingo are permitted and iribes with Indian lands in those Stales are 
free to operate bmgo on Indian lands, subject to the regulatory scheme set forth in Ihe bill,” emphasis added). 

,w The Senate Report provides: 

Section <4X8KAXii) (codified at 25 U.S.C §2703, subd. (7» also makes clear ihe Committee’s intent that pul 1-tabs. punch boards, tip 
jars, instant bingo and similar sub-games may be played as integral parts of bingo enterprises regulated by the act and. as opposed to free 
standi ng enterprises of these sub-games, stale regulatory taws are not applicable to such sub-games, just as they are not applicable to 
Indkm bingo. 

Senate Report, supra, HI 3079 (emphasis added). 
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same way that various (but not all) states have imposed limitations on the method of play of state 
authorized bingo , 130 The extra-statutory limitations in the Proposed Rule on the method of play 
constitute an impermissible imposition of state-regulatory mechanisms on tribal class II bingo and 
appear to represent an effort to undo numerous pre-IGRA cases, culminating in California v. 
Cabazon Band of Mission Indians , in which the Supreme Court held such state regulatory 
limitations on tribal bingo operations to be invalid. 

An agency must follow established judicial precedent 13 * The Commission’s interpretations in the 
Proposed Rule, as written, will be assessed against the settled law . 132 A court’s interpretation of a 
statutory provision trumps an agency’s later interpretation that is inconsistent with the court’s 
precedent, particularly when the court’s interpretation is not based on deference to the agency’s 
interpretation . 133 The agency is not entitled to deference by the courts if the statute is clear (or its 
intent is evidenced by the statute’s legislative history), or if the agency’s interpretation is 
unreasonable . 134 

Here, the Commission attempts to define permitted technology by defining the permitted games. 
Congress defined the games included as class II gaming under the IGRA and allowed for 
technology to be used as aids to those games. To the extent that binding judicial precedent exists, 
as is the case here, the agency must follow the judicial precedent. To the extent the wording of the 
statute is clear, or is made clear by the legislative intent, as is also the case here, that should be the 
end of discussion for the agency. Further, ambiguities in a statute dealing with Indians are to be 
construed in favor of the tribe. That rule of law, read in conjunction with Congress’ intent that 
tribes have flexibility in both game design and use of technology, two separate issues, and 


** !f (he NIOC wishes, we would consider supplementing these comments with a discussion of various state law definitions of bingo and lotto 
(which range from mere statements allowing the game of "bingo” to detailed definitions including specific requirements as to card design, 
technology limitations, pattern design, numbers of objects having specified characteristics, rate of play of specified characteristics, prizes of 
specified characteristics and limitations, and specified methods of play including but not limited to house ''sleep" rules and covering rotes) and for 
games of poll- tabs, patchboards, tip jars, instant bingo and similar games (for which state taw definitions also vary from mere authorizing 
statements to detailed definitions including specific requirements as to card design, technology limitations, prize limitations, and method of play)- 
The state law definitions for bingo indicate a wide variety in bingo gaming. See, eg, People v. 8,000 Punchboard Devices, 142 Cal.App.3d 618, 
621-22 (Cal.Cl.App. 1983) (in a dispute over whether an instant bingo game played on punch cards was outside of a constitutional amendment 
authorizing bingo for charitable purposes, the court held that the instant bingo game was within the scope of the term ‘bingo;’ the court conducted an 
extensive re view of bingo games and noted that "(vjarious sources indicated, however, that the term ‘bingo’ may include any number of different 
but related games” and that after hearing extensive evidence about the variations of bingo the court concluded that “(njo common meaning of the 
term bingo emerges’'). The literature surrounding bingo gaming also reveals an amazing breadth as to the games dial fit within the definition 
provided by the Congress in the definition of class II bingo gaming. After five years of proposed legislation, hearings, and debate on proposed 
legislation, culminating with the enactment of the IGRA. Congress was assuredly clear as lo the definitions provided in the IGRA for class fl 
gaming. Instead of intending fiat class II bingo be limited by the use in the statute of the phrase “the game of chance commonly known as,” found 
at 25 U.5.C §2703{7XA)(i), it is clear that Congress intended that the statutory definitions provided in the IGRA for class If bingo gaming 
constitute a wide variety of games available to tribes as class II gaming free from state interference. The effect of the Proposed Rule, with each of 
iis many individual extra statutory definitional requirements, will be to exclude a wide variety of games that Congress intended as class II bingo 
gaming. 

See eg. Turnaround Corp. v. NLRB, i 15 FJd 248, 254 (4* Cir. 1997); BPS Guard Services, he. v. NLRB, 942 F.2d 5 19 (8 J ' Cir. 1991). 

m See Neal v. United States, 5 16 ti.S. 284, 295 ( 1 996); Lechmere, he. v. NLRB, 502 U.S. 527 ( 1992); Maistin industries U.S.. he. *>. Primary Steel, 
he., 497 U S. 1 16. 131 (1990). 

,?J Banker a Trust New York Corp. v. United States, 225 F id 1 368 (Fed.Oir. 2000), citing, Mesa Verde Construction Co. v. Northern Cal. Dist. 
Corned of laborers, 86 ! F,2d ! 1 24, 1 1 36 (9* Cir. 1988). 

,M Seenn. 34, i06-tl)8.#n4 1 14-129. and accompanying discussion. 
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Congress’ intent that the NIGC be an agency of limited authority to avoid unnecessary 
inftingement of tribal rights, a third issue, requires a minimalist approach, as adopted by prior 
Commissions, to any definitional regulations implementing die express definitions in the IGRA. 

The Commission’s Proposed Rule violates binding judicial precedent and the IGRA itself. 
Congress did not delegate authority to the Commission to adopt legislative or pervasive 
regulations. Congress did not delegate authority to the Commission to alter the jurisdictional 
framework established by Congress in the IGRA. 135 The Commission’s Proposed Rule is 
arbitrary, capricious, and manifestly contrary to the law. 

The Proposed Rule also represents a radical departure from prior positions of the Commission on 
which tribes and others have relied in their actions, operations, and investments. The Commission 
first adopted definitions regulations in 1992. 136 Although tribes {and some of the Commissioners) 
did not agree with all of the definitions implemented by the Commission, the 1992 definitions 
regulations reflected a recognition by the Commission that, in the case of definitions regulations, 
less is more. This regulatory approach was and is consistent with Congress’ intent, again, that 
tribes “have maximum flexibility to utilize games such as bingo and lotto for tribal economic 
development." 137 

A key issue raised in the Commission’s Proposed Rule is that the definition of class 11 bingo 
games, and related technology, included in the Proposed Rule is so detailed that in essence 
technology and game design will be frozen at pre-2004 levels, or the point at which the 
Commission came to the table with what the Commission intended ultimately to be the current 
Proposed Rule. By its nature, a detailed definition excludes everything not within the definition. 

A fair read of the IGRA is that Congress left open the options available to tribal governments as to 
game design for class 11 bingo gaming, and related technology, so as to be consistent with 
Congress’ stated intentions for the IGRA allowing for further advances in game design and 
technology in connection with class II gaming. Accordingly, when the Commission adopted its 
original definition regulations in 1992 (which definitions, again, were not perfect), the 
Commission wisely concluded that "Congress enumerated those games that are classified as class 
II gaming activity (with the exception of ‘games similar to bingo’). . . adding to the statutory 
criteria would serve to confuse rather than clarify” and “the Commission believes that the mle 
published today provides ample guidance to anyone who needs to classify a game under the 
IGRA.” 138 


,?s Each of the games, and the catch-all category of "games similar to bingo," addressed in the Proposed Rule arc specifically enumerated in the 
IGRA. Therefore, the resulting deference to the agency applied by the court in Shakapee Mdewakanlon Sioux Community, supra, 1 6 F.Id 261 , in 
response lo a challenge to the NIGC's decision to classify keno as class 111 gaining does not apply here. In Shakopee, the court noted that “keno was 
rarely mentioned during congressional deliberations, and nothing in foe legislative history evinces a clear congressional intent with regard to tte 
classification of keno under the statute." Id., at 264. 

m Final Rule, supra, 57 Fed.Keg. 12383. 

m Senate Report, supra, at 3079. 

Final Rule, supra, 57 Fed. Reg. 12382, 
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In 1999, the Commission issued a proposed rule on the classification of games played under the 
IGRA. 135 That 1999 proposed rule, if adopted by the Commission, would have provided that (a) 
“tribes shall not offer games on Indian lands without a classification decision which concludes that 
the game is a class II game unless the game is offered pursuant to a tribal-state compact or class HI 
gaming procedures issued by the Secretary of the Interior,” (b) “a classification decision is a 
determination that a game falls within class II or III” obtained from the Chairman of the 
Commission, and (c) “tribes are subject to enforcement action by the Chainnan if they offer games 
as class II without a classification decision,” 140 The proposed rule from 1999, similar to the 
Proposed Rule, violated tribal sovereignty and was contrary to the IGRA. 

As the Commission itself recognized, the proposed rule from 1999 was widely criticized including 
on the grounds that (i) “the rule failed to recognize that the Commission shares responsibility for 
the regulation of class II gaming with tribal governments ... the process minimizes toe role of 
tribal gaming commissions in making classification decisions in toe first instance,” ( ii) “the rule 
was tor too sweeping in that no game, even those games unquestionably falling within the class II 
criteria, could be introduced for play without first receiving a classification decision from the 
Commission,” and, (iii) “the Commission’s capacity to produce decisions under the rule would be 
overwhelmed by the sheer volume of the workload.” 141 

The Commission subsequently withdrew the 1999 proposed rule but noted that “the commission 
recognizes that its lack of a uniform process for making gaming classification decisions fosters a 
climate of uncertainty, exacerbating disputes and increasing the likelihood of long, drawn out 
litigation,” 142 “the proposed rule would have more likely satisfied toe concerns of all if there had 
been greater opportunity for tribal input during its development,” and, “if at a future time, the 
Commission reconsiders promulgation of a rule establishing a formal procedure for toe 
classification of games, a tribal advisory committee should be established to advise the 
Commission as to toe nature and content of such a rule." 143 

In addition to violating toe jurisdiction of tribal gaming commissions (and tribal governments), toe 
proposed “procedural” game classification rule from 1999 would have created an untenable 
regulatory situation as it relates to the efforts by tribes in several states to negotiate tribal-state 
compacts for class III gaming. Tribes located in a state that has refused to negotiate in good faith 
for a class III tribal-state gaming compact would potentially have been placed at a disadvantage 


m 64 FtxLReg. 61234 (November 10, 1999). 


,4 ' ! Proposed Rule Withdrawal, 61? Fed.Reg. 46134 (July 12, 2002). 

143 The difficulties to be experienced by ihe regulated community by the NIOC inserting itself into classification decisions were presaged by the 
NIGC’s preamble to the 1992 definitions which states: “Some commenters suggested that the Commission evaluate certain games to determine 
whether they are games similar to bingo. In ihe view of the Commission, the final rule provides a simple test; therefore, there is no need to provide 
evaluations for most games. For new games, however, the Commission may provide advisory opinions before those games are offered for play in a 
el ass II gaming operation.” Final Rule, supra, 5? Fed.Reg. 12383, 12387. 

,4? Id. 
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with respect to the regulations. See Seminole Tribe of Florida v. Florida , 517 U.S. 44 (1996) 
(invalidating the cause of action provided by Congress in the IGRA in favor of tribes when a state 
refuses to negotiate in good faith for a class III gaming compact and die state does not consent to 
suit). The same is true with respect to the Proposed Rule which is in essence nothing more 
apparently than an attempt by the Commission to resurrect, with the same effects, the withdrawn 
1999 proposed rule. 144 

The withdrawal by the Commission of the 1999 proposed rule came at about the same time in 2002 
as the Commission adopted amended definitional regulations for the meaning of “electronic, 
computer, or other technologic aid,” “electronic or electromechanical facsimile,” and “other game 
similar to bingo,” which are presently found at 25 C.F.R. §§502.7, 502.8, and 502.9. 145 The stated 
goal of the Commission in support of the adoption of the 2002 amended definitions was a 
purported “need” for amending the definition regulations to bring added clarity. The definition 
regulations amended by the Commission in 2002 in fairness did not effectively address (1) the 
relationship between the Johnson Act (codified at 15 U.S.C. sections 1 171-1178, prohibiting in 
part the use or possession of gambling devices on Indian lands) and the IGRA’s allowance for 
technologic aids used in connection with class II bingo-related gaming, and, (2) the relationship 
between class II other games similar to bingo (redefined by the Commission in 2002 as a “variant” 
of bingo that is not house banked) and lottery games that are class III gaming. 146 

As to the 2002 amended definitions, fortunately the distinction between class II bingo games 
(which are by definition lottery games that Congress specifically made class II gaming under the 
IGRA), and class UI lottery games, has previously been addressed in a series of court cases and 
otherwise addressed by the Commission in the 1992 definitions regulations. 147 The relationship 
between the Johnson Act and the IGRA has also been addressed in a series of prior court cases. 148 


144 The Secretary of the Interior is required under the IGRA to review and approve (or disapprove) compacts for class III gaming negotiated 
between tribes and states. Sep’ 25 U-S-C. §27 10fdX8) The Secretary has previously expressly or implicitly approved of class 111 gaming compacts 
that include excessive revenue sharing and other payments to stales and their subdivisions in amounts never intended by the Congress in the K3RA 
thereby creating at the least an implied complicity between the Executive Branch and various states of a continued undermining of the important 
rights reaffirmed by the Congress in the IGRA as existing in tribes of self -determination, strong tribal government, and vital tribal governmental 
economic development activity through triha! gaming activities. Indeed the Secretary has sided in legal proceedings with states like Florida, who 
argue that the Secretary does not have jurisdiction to issue procedures where a state refuses to negotiate in good faith. See Seminole Tribe of Florida 
v. United Slates. 07-603 1 7-C i v-M iddlebrooks. S.D. Fla. 

145 Final Rule, supra, 67 Fed. Reg. 41 166 (June 1 7. 2002). 

114 The 2002 definitional regulations also provided regulatory support for some but not other gaming activity which under the IGRA, its legislative 
history, and case law is class II gaming. One direct (all-out of the 2002 definition regulations was a further weakening, contrary to the law, of the 
legal support in the IGRA for the play of pull-tab and similar games in connection with class II bingo-related gaming. 

MT Oneida Tribe of Indians of Wisconsin v. Wisconsin, 951 F.2d 757 <7“' Cir. 1991) (defines game of lotto as included mthe IGRA as class II 
gaming); Spokane Indian Tribe v. United States , 972 F.2d 1090 (9“* Cir. 1992) (defines game of lotto under the IGRA); Shakopee Mde*akanton 
Sioux Community v. NIGC, 16 F.3d 261 (8* Cir. 1994) (distinguishes keno from a game similar to bingo); see also currently effective 25 C.F. R. 
§§502.3 (defines class II gaming). 502-4 (defines class HI gaming), 502.7 (defines aids), 502.8 (defines facsimiles), 502.9 (defines other games 
similar to bingo), and 502. 1 1 (defines house banking games). As in the comments 10 the 2006 Proposed Rule submitted for the Tribe on August 1 5, 
2006, we do not have a strong objection to removing the term “house banked” from the definition of “game similar to bingo.” However, we do not 
believe that single change would warrant the whole scale revision to definitions of class II gaming envisioned first in the 2006 Proposed Rule and 
now in the instant Proposed Rule. 

1411 See, e~g.. United States v. 103 Electronic Gambling Devices, supra , 223 F.3d 1091 . 1102 (“while complete, self-contained electronic of 
electromechanical facsimiles of a game of chance, including bingo, may indeed be forbidden by the Johnson Act after the enactment of IGRA . . 
wc hold that mere technologic aids to bingo ... are not"); United States v. 162 MegaMnnia Gambling Devices, 231 F.3d 713,725 (H) 1 " Cir. 2000) 
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Again, there is no demonstrated need for additional definitions or classification standards 
regulations including as provided in the Proposed Rule. 

As indicated above, the Proposed Rule places arbitrary (outside the language or the intent of the 
IGRA) limitations on the variety of lottery games that may be played as class II bingo-related 
gaming. The standards in the Proposed Rule are so restrictive that even older, recognized 
electronic bingo games such as MegaMania and Wild Ball Bingo may not qualify. The 
Proposed Rule further places arbitrary and disparate limitations on the play of the Sub-games of 
bingo including pull-tabs and instant bingo , 150 including by the requirement in the Proposed Rule 
that pull-tab and instant bingo games use only paper cards . 151 


f * We further conclude Congress did not intend the Johnson Act to apply if the game at issue fits within the definition of a Class it game, and is 
played with the use of mi electronic aid"); Seneca-Cavuga Tribe of Oklahoma v. NIGC, supra, 32? F.3d 1019, 1035 (“we hold that if a piece of 
equipment is a technologic aid to an IGRA class II game, its use . . within Indian country is then necessarily not proscribed as a gambling device 
under the Johnson Act . . . If a piece of equipment is an IGRA class H technologic aid, a court need not assess whether, independently of K5RA, that 
piece of equipment is a ‘gambling device’ proscribed by the Johnson Act"); United States v. Bums, 725 F.Supp. 1 16, 124 (N.D.N.Y . 1989) {holding 
“Congress intended that no federal statute should prohibit the use of gambling devices for bingo or lotto, which are legal class I! games under the 
IGRA . . . Thus, the IGRA makes 15 U.S,C. §1 175 - - - inapplicable to class II bingo and lotto gaming*’), tiff'd sub nont, United States v. Cook, 922 
F,2d 1 026 (2d Cir.}, cert denied, 500 US. 941 { 1991 ); <•/., United States v. Santee Sioux Tribe of Nebraska , supra, 324 F.3d 607 (stating that “the 
argument that the IGRA implicitly repeals the Johnson Act with respect to class II devices is not welt taken, even though some version of this view 
has been expressed by several courts,” concluding that “the Tribe must not violate either act," and then holding that an electromechanical disperser 
of pull-tabs was lawful class H gaming). A full discussion of the relationship between the IGRA and the Johnson Act is heyond the scop: of this 
statement and is further rendered difficult by the uncertain status of the DOJ’s present legislative proposal. 

m As to such older games, most of the technology used with such games would be unlikely to satisfy the Commission’s separately proposed 
Technical Standards for equipment used with class II gaming, meaning that the cumulative effect of the Commission’s regulatory initiatives as to 
class II gaming would essentially require tribal governments to start over completely with respect to class II gaming. Moreover, it could effectively 
expose current and past manufacturers and distributors of these games to criminal liability under the Johnson Act, 

m The confusion in the Proposed Rule appears to be the NIGC's proposed application in its proposed definition of “facsimile” of a standard based 
on "formats," as compared to a standard based on "devices" as provided in the IGRA. The IGRA did not exclude certain formats, i.e., electronic 
formats, from the definition of class II gaming. See 25 U.S.C, §27©3(7)(B). 

Although it may be tempting for the NIGC to read section 2703 as carving out from class I! electronic formats, as well as devices, h is clear that all 
Congress meant to exclude from class II gaming were mechanical slot machines and their functional self-contained electronic or electromechanical 
equivalents, i.e., devices. The focus in the IGRA, as lo the carve-outs from class 11 gaming, is not on “formats” but instead on certain “devices.” 25 
U.S.C. §2703{7XB)(ii) (removing from class II gaming a hierarchy of devices including "electronic or electromechanical facsimiles of any game of 
chance or slot mach incs of any ktuT); 25 U.S.C. §271 0(b) (providing that tribes may engage in class Ji gaming if “such gaming is not otherwise 
specifically prohibited on Indian lands by Federal law”); Senate Report supra, at 3082 {the phrase not otherwise "prohibited by federal laws” refers 
to "gaming that utilizes mechanical devices as defined in 1 $ U.S.C. § 1 175" and "It is the Committee’s intent that with the passage of this act, no 
other Federal statute, such as those listed below, will preclude the use of otherwise legal devices used solely in aid of or in conjunction with bingo or 
lotto or other such gaming . . The Committee specifically notes the following sections ... 18 U.S.C. . . and except as noted above ... 15 U-S-C. 
1171-1178,” emphasis added); Senate Report, supra, at 3079 (distinguishing technology that constitutes an aid from technology that isa facsimile 
based on one criteria, i.e., "a single participant piavs a game with or aga lost a machine [i.e., a device] rather than with or against other players," 
emphasis added); Id-, at 3079-80 (noting that the IGRA removes from class fl gaming “so-called banking card games and sht machines," emphasis 
added). Moreover, the NIGC itself early on recognized that the carve-out by Congress in the IGRA from class II gaming for facsimiles was 
appropriately focused oh certain devices, see 1992 Definitions, supra, 57 Fed. Reg. 12382, although the NIGC went too far in the 1992 Definitions 
by defining “facsimile” as apparently including any gambling device under the Johnson Act in contravention of Congressional intent to exclude 
from class II gaming only certain devices otherwise subject to the Johnson Act Cf United States v. Burns, supra, 725 F.Supp. 1 16, 124 (N.D.N.Y. 
1989) ("Congress intended that no federal statute should prohibit the use of gambling devices for bingo or lotto, which are legal class II games under 
the IGRA - . . Thus, the IGRA makes 1 5 U.5.C. §1175,.. inapplicable to class 11 bingo and lotto gaming"); see also! 03 Electronic Gambling 
Devices, supra, 223 F.3d 1091, 1 10 1-02 ("while complete, self-contained electronic or mechanical facsimiles of a game of chance, including bingo, 
may be forbidden by the Johnson Act after the enactment of the IGRA ... we hold that mere technologic aids to bingo, such as the MegaMania 
terminal, are not,” citing then current 25 CJF-R. §502.8 (defining “electronic facsimile” under the IGRA as “any gambling device . . and, 
Cabazon Band, supra. 827 F-Supp. at 31 is plainly evident that IGRA’s ‘facsimiles’ are the Johnson Act's ‘gambling devices'”)). The law is 
also clear that the cards used with class (I gaming do not, by themselves, constitute devices. See, e,g., Iowa Tribe of Kansas and Nebraska y. 
Kansas, 787 F.2<I 1434, 1440 (8 ,!> Cir 1996) (court held that pul l-tabs themselves do not constitute gambling devices). 
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The Proposed Rule includes proposed individual provisions that go to compound concepts as those 
concepts relate to the classification of the class II game or games in question. As game 
classification is a game specific determination, global statements made in the Proposed Rule in 
proposed part 546 as to individual characteristics of class II games with which every game must 
comply may not properly be applied in the context of specific games. In reviewing the 
classification of a game under the 1GRA, the entire game, not just one of its components, should be 
considered. 152 


The NIGC essentially seeks in the Proposed Rule to add a new, and extra statutory, definition of facsimile based upon “format," as compared to 
“device” The additional tea now proposed by the NIGC of “format,’' as included in the Proposed Rule, would not be helpful in clarifying and in 
fact would be contrary to what the courts have determined to be an unambiguous and consistent statutory scheme. 

1,1 Neither the 1GRA nor the case law requires that all pull-tab and instant bingo games be played with paper cards under all circumstances (or for 
that matter that any of the other Sub-games to bingo be played with paper cards). Cf. 162 MegaMonia Gambling Devices, supra, 23 1 F.3d 713,724, 
72S n. 10 (noting that “MegaMania ... is pbyed with an electronic card that looks tike a regular paper bingo card" and that “Having determined that 
Mega Mania is a class ff game, we have no reason to go any further, and leave the specific question whether MegaMama is bingo ora ‘game similar 
to txngo' for future resolution’')- Nothing in the JGRA or its legislative history supports the NfGCs arbitrary distinction between :he Sub-games to 
bingo for lotto and games similar to bingo, for which the NIGC in the Proposed Rule altows the use of electronic cards, and the other Sub-games to 
bingo such as pull-tabs or instant bingo, for which (ho NIGC seeks to prohibit the use of electronic cards- See 25 U.S.C- 2703(7)(A)(i) (making all 
of the Sub-games to bingo class II gaming merdy if “played at the same location”); Contrary to the NIGC’s position in die Proposed Rule, the 
legislative history supports the use of electronic cards for all of the .Sub-games to bingo. See Senate Report, supm, at 3079 (as to the JGRA's 
allowance for “maximum flexibility” in the use of technology for class II gaming, the “Committee recognizes that tribes may wish to join with other 
tribes to coordinate their class 11 operations and thereby enhance the potential ofincreasing revenues ... For example, linking participant players at 
various reservations whether in die same or different States, by means of telephone, cable, television or satellite may be 3 reasonable approach for 
tribes to take”). Linking and coordination between gaming facilities is obviously not possible if tribal governments are limited to paper cards for 
class II gaming. 

The cases apparently relied upon by the NKIC in support of the Proposed Rule do not support a global requirement that all pull-tab and instant bingo 
games use paper cards. See Cabazon Band, supra , 14 f.3d 633, 636 (noting that “whatever might be said about the bread* of the regulations with 
respect to other games, ‘without a doubt’ computerized puli -tab games of the type involved here ‘clearly are facsimiles of games of chance,’” and 
noting that with respect to “‘communications technology that might be used to link bingo players in several remote locations' . . That sort of 
technology is, as the j Senate! Report itself recognizes, distinguishable from electronic facsimiles of the game itself,” citing. Spokane Tribe of 
Indians v. United States, supra, 972 F.2d 1090, 1093 (theNinth Circuit concluding that with respect to the Pick Six lottery terminal that “a single 
player picks six numbers and tries to match them against numbers picked by a computer . . The player can participate in the game whether or not 
any else is playing at the same time . . . Rather than broadening potential participation ■ - Pick Six »$ an electronic facsimile in which a single 
participant plays against the machine ... it cannot be classified as a class 3i gaming device)); Sycuan Band, supra, 54 F.3d 535, 542-43 (holding that 
the subject “game at issue here”, f.e„ the “Auioiab Model 101 electronic pull-tab dispenser” (a self-contained unit containing a computer linked to a 
video monitor and a printer within which unit a computer-chip cartridge insures a pr edetmnmed and known number of winning tickets from a finite 
poo) of tickets with known prizes), to constitute a class If! facsimile, and against the operator’s argument that “the player plays not against the 
machine using random odds, but against other players in a closed board,” the court concluding “the pull-tab machines have the effect over time, 
perhaps, but any given player is faced with a self-contained machine into which he or she places money and loses it or receives winning tickets after 
the electronic operations are concluded ... In that sense, the gambler plays ‘with the machine’ even though not against h“). The eases relied upon 
by the NIGC in the Proposed Rule are early cases involving issues surrounding self-contained facsimiles, f.e., devices, and those cases are now stale 
and of significantly diminished precedential value. The parties in those earlier cases made concessions not made or agreed to by the Miecosukee 
Tribe and. at the very least in the absence of such concessions, a fair question exists as to whether those cases were correctly decided. The rulings in 
those early cases were limited to the old technology specifically at issue in those cases. New technologies are available which allow the play of 
electronic pull-tab games with technologic aids as class il gaming under the rationale of ihe MegaMartia court decisions (including without 
limitation pull-tab games in which unlike the games in Cahazon »)d .Yycuwi one pbyer cannot play the pMI-tab game alone, in which either paper or 
electronic cards may be used, in which the player and not the device plays the game, and in which the element of chance, f.e., the creation of the deal 
of pull-tabs, is not present within Ihe device with which the game is played). Cf. 103 Electronic Gambling Devices, supm-, 162 MegaMonia 
Gambling Devices, supra. By limiting all pull-tab and instant bingo games to paper cards, the NIGC is again charging the definitions for class 11 
gaming, and thereby the jurisdictional framework, provided by the Congress in the JGRA. 

United States v. 103 Electronic Gambling Devices, supra, 223 F.3d 1091, i 098 ("The question before us, though, is whether MegaMama, not one 
of its constituent parts, satisfies IGRA ’$ statutory criteria for class ll gaming , . Thus. MegaMania as a whole is “the game" to which Section 
2703(7XA)(iXUI) pertains”). For this reason, among others, the definitions in the Proposed Rule for Sections 582.8 and 502.9, and proposed part 
546, are arbitrary, capricious, and contrary to taw. To constitute class 11 bingo gaming under the IGRA, not every class il game using technology 
must meet all of the many detailed requirements to be imposed by the Proposed Rule. We do not believe, based upon the text, structure, and 
legislative history of the KjRA, and ihe important tribal rights involved, that Congress intended for the NIGC to pre -adjudicate and thereby exclude 
by regulation games that are within Congress’ definition of class ll gaming 



117 


The question of what is an allowed class II game is different than what technology is permitted 
with an allowed class II game. Game classification under the IGRA is based on the answer to two 
questions: (1) is flte game one of the games included by Congress as class II gaming, and, (2) if the 
game uses technology, is the technology merely an aid (class II gaming) or a facsimile or slot 
machine (class III gaming). These questions necessarily follow from the structure and express 
wording of the definitions included in the IGRA. 153 By mixing concepts of definitions of 
permitted games with definitions of permitted technology, as the Commission has done in the 
Proposed Rule, the Commission will bring greater uncertainty to the issue of game classification. 

Many of the requirements in the Proposed Rule go to operational, marketing, security and other 
unrelated issues, i.e,, issues that do not affect game classification. 154 For example, and without 
limitation, we note that the Proposed Rule in proposed part 546 improperly purports to include 
requirements for class II gaming not only as to method of play, card design, prize limitations, and 
display design, but also as to the technical standards and minimum internal control standards 
included in the Proposed Standards Regulations. The Proposed Rule does not add clarity to the 
definition of class II bingo-related gaming and, if adopted as a regulation, is likely to result in few 
games (and possibly not even the games on which the courts have already favorably ruled or those 
few games for which the Commission has already issued favorable advisory opinions or the 
games) surviving as viable class II gaming. The Tribe is validly concerned that this appears to be 
the exact goal of the Commission. 

The Proposed Rule appears founded in part on a mistaken analysis that because Congress defined 
class II bingo to include both the “game of chance commonly known as bingo,” and “other games 
similar to bingo,” that a separate definition is required for both types of “games.” The courts have 
made clear that Congress* intent was to include a catch-all category for bingo games to avoid 
disputes between tribal and non-tribal agencies that a game was properly included in class II 
gaming/ 55 The use by Congress of the catch-all category was not intended to require a detailed 
definition of both the defined “game of chance commonly known as bingo” and the catch-all 
category of games included in the term “other games similar to bingo” so as to force an arbitrary 
distinction between two sets of related and similar games. 

The Commission is correct in maintaining a distinction between class II and class III gaming but 
that distinction must be the boundary set by Congress. To maintain the distinction between class II 
and class III gaming made by Congress, the Commission’s focus in connection with the Proposed 


JS' Sw25 U.S.C. {2703. 

,M See Final Rule, $7 Fed Reg. 12382 {"such considerations are marketing decisions and outside the Act’s purview” and “[sleveial commented 
suggested that, if the operational characteristics and security demands of a game are simiiano those for bingo, those qualities should weigh heavily 
in determining whether the game is indeed similar to bingo . , . The Commission believes that Congress did not intend other criteria jbessdes the 
criteria in the statute and the 1992 definitions] to be used in classifying games in class IP). 

w Cf. ! 03 Electronic Gambling Devices, supra, 223 F.3d 1091, 1096 (“Moreover, §2?03<?XA)(i)'s definition ofbingo includes “other games 
similar to bingo . . . explicitly precluding any reliance on the exact attributes of the children's pastiine"). 
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Rule might be more appropriate if shifted to defining the distinctions between class II “other 
games similar to bingo” and class IH lottery games. In other words, the Commission might more 
appropriately seek to make clearer what does not constitute a “game similar to bingo” as in the 
case of a live game, not played with pre-vested cards, in which the method of play is the same as 
for games played by state lotteries. These distinctions could be stated, based upon existing judicial 
precedent and Commission regulations, in a few short requirements, not in the many pages and 
detailed requirements of the Proposed Rule. 

Or, as the distinctions between class II and class III lottery games have already been addressed by 
the courts, a fair question exists as to the need for any additional definitions regulations. The 
Commission, in implementing its existing regulations, could simply follow the judicial precedent, 
or to the extent the Commission feels a need to provide guidance to the tribes as to the 
Commission’s interpretations and enforcement policies, the Commission could simply issue a 
bulletin. 

In any event, a fair read is that the Commission is apparently attempting in the Proposed Rule to 
accomplish what the Commission failed to accomplish with the 1999 proposed rule on a procedure 
for game classification decisions by the Commission. The Proposed Rule includes a very detailed 
description of games “allowed" (in the eyes of the Commission) as class II gaming, and thus 
prohibits all current and future variants thereof. The Proposed Rule then perniciously requires all 
tribal governments to institute a compliance program that would require an independent testing 
laboratory to certify that each game played by the tribe as class II gaming meets the detailed 
definition included in the Proposed Regulations. In essence, the Commission is attempting to 
“approve” in advance the games that tribes may offer as class II bingo gaming by imposing a very 
detailed definition of those games by regulation. The Proposed Rule is no less objectionable than 
the 1999 proposed rule which the Commission wisely abandoned. 156 

A concern we have with the Proposed Rule is that it fails to resolve the basic problems associated 
with the Commission’s existing game classification process. One such problem is that there 
effectively is no procedure for appeal with respect to individual games outside the enforcement 
context, a framework that avoids judicial oversight and violates fundamental principles of fairness 
and due process of law. As the primary regulators of Indian gaming, tribal governments should be 
able to challenge a game classification opinion by the Commission on a govemment-to- 
govemment basis, without first having to risk adverse enforcement action. 

Not only does the Proposed Rule fail to address this problem, but it actually compounds it by 
outsourcing the classification process from tribal regulators and the Commission to private sector 
gaming laboratories. Nothing in the IGRA suggests that testing laboratories should be placed in 
the position of interpreting the IGRA. Instead, their role should be limited to ensuring the integrity 


, v ' Our concerns are based in part on the separate Request for Proposal (“RFP") issued by the NlGC in December 2003 for a paid contractor to 
actual ly write the regulations on class II gaming that the Advisory Committee was or is to “bless” (and which resulted in the development of the 
instant Proposed Regulations), Based on the RFP. the NlGC apparently proposed with the help of the paid contractor to adopt new regulations 
establishing (l ) definitions of class ff gaming. (2) a procedural rule akin to the rule proposed by the NlGC in 1 999 but subsequently withdrawn 
requiring all games to be classified by the NlGC before the games may be played in tribal gaming facilities; and. (3) enforcement procedures. 
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of equipment and operating systems through objective techniques. The process set forth in the 
Proposed Rule not only deprives tribal regulators of their legitimate regulatory authority over 
Indian gaming, but also relinquishes a critical federal responsibility to the private sector and 
deprives tribal governments of appropriate due process of law. Additionally, a tribal government 
never reaches a point of certainty under the Proposed Rule because the certification on which the 
tribal government is relying may always be withdrawn by the Chairman of the Commission (and in 
the event that a tribal government was not the original requesting party the tribal government 
apparently lacks any right to participate in an appeal of the Chairman's action). 

III. Proposed Standards Regulations . 

A. Overview . 

The Proposed Standards Regulations are objectionable for many reasons including without 
limitation: (a) the Proposed Standards Regulations violate the inherent sovereignty retained by the 
Miccosukee Tribe of Indians of Florida and other tribal governments; (b) the Proposed Standards 
Regulations represent an unsupportable assertion of authority by the Commission contrary to the 
Commission’s authority as delegated by the Congress under the IGRA and the Proposed Standards 
Regulations violate the jurisdiction of tribal agencies and the authority of Congress; (c) the 
Proposed Standards Regulations violate the IGRA; (d) the Proposed Standards Regulations will 
cause substantial uncertainty in the regulation of tribal gaming; (e) inadequate consultation 
occurred with the Tribe , IS7 including as to the need and purpose of the Proposed Standards 
Regulations; (f) against the backdrop of inadequate consultation, the Commission apparently came 
to the table with a preconceived rule (or at least the essential elements of the framework for the 
rule ); 158 and, (g) the Commission failed to consider viable and less burdensome alternatives to the 
Proposed Standards Regulations . 159 In connection with the Commission’s purported consultation, 
the Advisory Committee and rulemaking process established by the Commission in connection 
with its drafting efforts as to the Proposed Standards Regulations and the interrelated Proposed 
Rule violated federal laws . 160 

B. The Commission is an Agency of Limited Authority and Lacks the Authority to 
Promulgate or to Enforce the Proposed Standards Regulations . 

The powers of the Commission are as established in the IGRA. As discussed in these comments, 
the Commission’s role under the IGRA is primarily one of oversight to see that a tribal 
government implements the “federal standards” set out in the tribe’s gaming ordinance. The 
Commission was given other certain limited powers for class II gaming such as management 


557 Seem. 172 to 183 and accompanying discussion- 
,w Id. 

,w See n. 184 and accompanying discussion. 

See nn. 172 to 1 80 and accompanying discussion 
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contract review and approval, establishment of fees and assessment of fines, granting of 
certificates of self-regulation, ere., and there is no question that die Commission has a “regulatory 
role” with respect to class II gaming. 

However, as a review of the language, structure, purpose, and legislative history of the IGRA 
makes clear , 161 die role of the Commission is not one of altering the jurisdictional framework in 
the IGRA, or one of developing and imposing detailed regulations on Indian gaming as provided in 
the Proposed Standards Regulations in lieu of tribal government decisions on the regulation of 
such gaming , 162 but one of limited “oversight” of each tribal government’s own regulatory efforts 
under its tribal gaming ordinance and the provisions contained in the IGRA. Respectfully, the 
Commission can implement the IGRA, but the Commission cannot change the IGRA as the 
Commission would do with the Proposed Standards Regulations. 

I. The Commission’s Oversight Role under the IGRA Does Not Include the 
Authority to Impose Detailed and Pervasive Regulations of the Type 
Included in the Proposed Standards Regulations . 

a. The IGRA Does Not Grant the Commission the Authority to 

Promulgate Detailed or Pervasive Regulations for Class II Gaming 
of the Type Included in the Proposed Standards Regulations . 

The IGRA contains no express grant of authority to the Commission to promulgate pervasive 
regulations as to the regulation and operation of tribal gaming activities. Here too, the fact that 
Congress did not expressly negate the authority of the Commission does not create an ambiguity in 
the statute allowing the Commission to move forward with the Proposed Standards Regulations. 

An agency has no power to act “unless and until Congress confers power upon it ” 163 The power 
apparently claimed by the Commission in the Proposed Standards Regulations to promulgate 
pervasive regulations for the operation and regulation of tribal gaming activities is further 
contradicted by the express wording of the IGRA. Beyond the Commission’s approval authority 
for tribal gaming ordinances, and its approval authority for management contracts, the bulk of the 
Commission’s authority for class II gaming resides in the monitoring of and enforcement as to the 
efforts of tribal governments to comply with the provisions of their tribal gaming ordinances and 
the IGRA. Quite simply, the powers of the Commission under the IGRA of monitoring and 
enforcement do not equate with an authority, as assumed under the Proposed Standards 
Regulations, of promulgating still additional standards for tribal governments to comply with so as 
to give the Commission still more to monitor and enforce . 164 


m See nn. 18 to 103, supra, and accompanying discussion- 
,K Id. 

m See n, 39, supra, and accompanying discussion. 

1,4 Cf. Colorado River Indian Tribes v. NIGC, supra, 383 F.Supp-2d at 13S, n, 8 (“the power to investigate and enforce does not atso imply the 
authority to create new rules for the agency to investigate and enforce"). 
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b. The Structure of the IGR A Reveals that the Commission Lacks fee 
Authority to Promulgate Detailed or Pervasive Regulations for Class 
H Gamine of the Tvne Included in the Proposed Standards 
Regulations . 

The structure of the 1GRA reveals that the Commission lacks the authority to promulgate detailed 
or pervasive regulations as to the operation of class 11 gaming of the type included in the Proposed 
Standards Regulations. 165 Congress provided in the IGRA for standards of operation for tribal 
gaming in only two areas. First, the issue of operating standards was made by Congress a valid 
subject for negotiations between tribal governments and states for class III tribal-state gaming 
compacts. 166 Second, the issue of operating standards are included among the “federal standards” 
required as to tribal gaming ordinances including as to class II gaming. 16 Neither provision in the 
IGRA, i.e., as to tribal-state compacts for class III gaming, or tribal ordinances including for class 
II gaming, mentions or implies any significant involvement by the Commission in developing the 
actual standards of operation for tribal gaming. Although the Commission has oversight for a 
tribe’s compliance with its gaming ordinance, that oversight does not amount to a power to 
promulgate terms in addition to the terms required by the IGRA with respect to tribal gaming 
ordinances. Other provisions in the IGRA also portend a limited role for the Commission that is at 
odds with the assumption of authority undertaken by the Commission in the Proposed Standards 
Regulations. 168 

c. The Legislative History of the IGRA Reveals that the Commission 
Lacks the Authority to Promulgate Detailed or Pervasive 
Regulations for Class 11 Gaming of the Type Included in the 
Proposed Standards Regulations . 

A review of the proceedings and the various legislation proposed and considered by the Congress 
over a five year period prior to the enactment of the IGRA makes clear that the Commission does 
not have the authority to adopt pervasive regulations lw including as provided in the Proposed 
Standards Regulations. In fact, a thorough review of the consideration by the Congress of Indian 


*** See nn. 82 to 83, supra, and accompanying discussion. 

"* 25 U.S.C. $2710(dH3XC) (includes among the authorized topics for a tribal-state compact for class III gaming “standards for the operation of 
such activity and the maintenance of the gaming facility, including licensing”); see also 25 U.S.C §27IO(dK7XBX v *i) (provides that when a state 
and a tribe cannot agree on a tribal-state compact for class HI gaming that the Secretary can step in to “prescribe . . . procedures . , under which 
class 111 gaming maybe conducted by the tribe). 

, '' 1 See 25 U.S.C. $27 lO(bK2XK) and (FI (includes among the “federal standards” for tribal gaming ordinances a requirement that the ordinances 
provide “the construction and maintenance of the gaming facility, and ihe operation of that gaming, is conducted in a manner which adequately 
protects the environment and the public health and safety,” and. “there is an adequate system which ensures . . that oversight of such officials 
and their management is conducted on an ongoing basis"). The Proposed Regulations call into question the prior approvals by the Commission i»r 
countless tribal gaming ordinances for tribal gaming. 

,w For example, the IGRA provides for limited funding for the Commission. 25 U.S.C. §§2717 and 2718. Second, the implication in the IGRA as 
originally enacted was that the Commission would meet “at least once every 4 months’’ and that the associate commissioners might not serve on a 
full-time basis. 25 U.S.C. §§2704(0 and 2?06(c)f I )• 


Vi See nn. 84 to 94, supra, and accompanying discussion. 
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gaming legislation during that period leading up to the enactment of IGRA reveals that each of 
several legislative attempts to provide extensive regulatory authority in the states or in federal 
agencies over tribal class 11 gaming was rejected by Congress. 

The powers assumed by the Commission in the Proposed Standards Regulations do not appear in 
and were not authorized by Congress under the express terms of the IGRA. The secondary stated 
purpose of the IGRA, i.e., to provide for “federal standards,” refers to the standards stated in the 
statute. The power of the Commission to “promulgate such regulations and guidelines as it deems 
appropriate to implement the provisions of this chapter,” as provided for at 25 U.S.C. section 2706, 
subdivision (b)( 1 0) (referring to only the provisions of the Act codified in Title 25, Chapter 29), 
refers only to the limited oversight role of the Commission and not to an authority to promulgate 
additional extra-statutory limitations on the regulatory authority of tribal governments. The 
Commission is charged with executing the substantive provisions, or standards, of the IGRA as 
written by Congress, but the Commission does not have the authority to change the IGRA as 
provided in the Proposed Standards Regulations. Again, an agency is owed no deference when the 
subject matter of the agency’s action is not within the authority delegated to the agency by the 
Congress. 


2. The General Purposes of the IGRA Do Not Grant the Commission the 
Authority to Promulgate Detailed or Pervasive Regulations for Class II 
Gaming of the Type Included in the Proposed Standards Regulations . 

The Commission cannot properly, and should not, rely upon the general purposes of the IGRA to 
support an ever increasing role for the Commission in the oversight regulation of tribal gaming 
including as provided in the Proposed Standards Regulations. 

First, the general purposes of the IGRA, and its substantive provisions, do not support the 
Proposed Standards Regulations. Second, several oversight and legislative hearings have been 
held since 1 988 by committees of the Congress on the implementation of the IGRA and on Indian 
gaming in general. These oversight and legislative hearings have demonstrated the clear, post- 
IGRA understanding of the limited scope of the Commission’s authority over class II gaming. 
Representations made by the Commission in these oversight hearings contained explicit denials of 
power in the Commission to promulgate and enforce pervasive class II gaming regulations such as 
the Proposed Standards Regulations. 170 Representations made by the Commission in these prior 
oversight hearings also demonstrated the Commission’s recognition and understanding of a 
difference in type and degree of regulation, i.e., between that of oversight as intended and provided 
by Congress in the IGRA and the type of pervasive regulation envisioned now by the Commission 
in the Proposed Standards Regulations. 

The requirements, as contemplated by the Proposed Standards Regulations, of certifications prior 
to the play of class II technology, represent an improper back-door attempt by the Commission to 


17,1 See nn. 97 and 98, supra, and accompanying discussion. 
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regulate the issues raised in the Proposed Standards Regulations (and in the intertwined Proposed 
Rule) and improperly intrude upon tribal sovereignty and matters or decisions reserved for tribal 
governments under the wording and structure of the IGRA, i.e., on matters already addressed by 
the Congress in the IGRA. The combination of certifications and detailed classification-technical- 
operating standards in the Proposed Standards Regulations represents a pre-condition not 
authorized in the IGRA to a tribal government’s decision to engage in and then to regulate and 
operate gaming. The attempted assumption of jurisdiction by the Commission in areas for which 
jurisdiction has not been authorized by the Congress will lead to increased tensions and confusion 
between tribal governments and the Commission. 

The Proposed Standards Regulations are not a valid exercise of the provision in the IGRA 
appearing to authorize the Commission to “promulgate such regulations and guidelines as it deems 
proper to implement the provisions of this chapter.” An agency’s general rulemaking authority 
does not mean that the specific rule the agency promulgates is a valid exercise of that authority. 
Agencies such as the Commission are “bound not only by the ultimate purposes Congress has 
selected, but by the means it has deemed appropriate and prescribed, for the pursuit of these 
purposes.” Here, Congress provided not only the purposes of the IGRA but also the means to 
accomplish these purposes through the “statutory basis for the regulation of gaming by an Indian 
tribe” provided in the IGRA. The Proposed Standards Regulations do not comport with the means 
selected by the Congress for effectuating the purposes of the IGRA. 

The Commission lacks the statutory authority under IGRA to promulgate, and impose upon tribal 
governments, the very kind of detailed controls that the Commission is now attempting to adopt in 
the Proposed Standards Regulations. The instant Proposed Standards Regulations, like the 
Proposed Rule, goes to the core of the jurisdictional framework imposed by Congress on tribal 
gaming. On both scores, i.e., overly pervasive regulation and the attempted alteration of the 
jurisdictional framework in the IGRA, the Proposed Regulations violate the basic rules of federal 
Indian law and the IGRA. The IGRA does not authorize or support the NIGC’s Proposed 
Standards Regulations. The IGRA is clear and unambiguous as to the limited scope of the NIGC’s 
authority. Any effort by the NIGC to occupy a regulatory role with respect to the subject matters 
at hand in the Proposed Standards Regulations, is arbitrary, capricious, and contrary to law." 1 

C. Additional Comments to the Technical Standards and Class II MICS . 

The Tribe understands that the Commission is attempting to effect appropriate technical standards 
that will benefit the class II gaming industry as a whole. While the Tribe believes in the effective 
regulation of its gaming activities, as discussed above in these preliminary comments the Tribe 
does not believe that the Technical Standards (and the interrelated Class II MICS) are an 
appropriate vehicle for achieving that goal. The Technical Standards provide an extreme level of 
detail. The Technical Standards contain a number of unsupported assumptions, inconsistencies, or 
impossible requirements. The net effect of the Proposed Standards Regulations, as written, will be 


See nn. 18 lo 103. supra , and accompanying discussion. 
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to specifically limit, preclude, or discourage both old and new technologies. The current 
provisions for variances by tribal regulatory authorities, and grandfathering, do not overcome the 
infirmities of the Proposed Standards Regulations as currently stated. 

Congress intended that tribes have “the opportunity to take advantage of modem methods of 
conducting class II games and the language regarding technology is designed to provide maximum 
flexibility.” The Technical Standards appear to mandate specific solutions even though more than 
one solution may be appropriate to the issue addressed. The Technical Standards are design or 
implementation specific and overly restrictive. In a number of provisions of the Proposed 
Standards Regulations, requirements are placed on one solution but not on others even though the 
other solutions would logically require the same requirements for consistency or to achieve the 
stated objectives. 

The documents reflect an inherent bias, possibly reflective of the bias in the Proposed Rule. The 
Proposed Standards Regulations do not adequately reflect the growth of the class II gaming 
industry, or the history and evolution of technology used in connection with the play of class II 
bingo-related games in the United States. The Proposed Standards Regulations provide a number 
of requirements which to the Tribe’s understanding most of the currently installed class II games 
of many tribes do not meet, nor are these requirements likely to be met in the future. 

The Technical Standards further assume an ongoing and continuing formal or legal relationship 
between each tribal government and the various vendors which previously provided equipment to 
that tribal government’s gaming facility. We suspect that in many instances this assumption will 
turn out not to be the case, and that lacking such an ongoing relationship many tribal gaming 
facilities will not be in a position to go back to their former vendors to obtain all of the material or 
other items required to be collected and submitted in connection with the certifications required 
under the Proposed Regulations. Alternatively, where a tribal government has only one server, the 
effect of the Proposed Regulations would be to require the tribal government to close its operations 
so as to comply with the testing requirements for that server in the Proposed Regulations. The net 
effect of the Proposed Regulations will likely be a requirement that large numbers of class II 
games are turned off merely because the required submission items or testing cannot be obtained 
by the affected tribal governments. Such a result is plainly at odds with the purposes of the IGRA, 
federal Indian law, and general law. 

We do not believe that the Commission has the authority to render substantial investments made 
by tribal governments obsolete in the manner provided by the Proposed Regulations. The 
retroactive application of the classification or technical standards to technology that was perfectly 
acceptable at its inception is improper given that it serves no legitimate purpose. Nor is the 
“grandfathering” provision proposed by the Commission at all effective, in that it does not apply to 
most machines/devices/technology currently in use and in that it basically requires tribal 
governments to confess to “sins” they never committed. The only acceptable grandfathering is 
grandfathering without strings or conditions. 
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As is the case with the Proposed Rule, the standards in the Technical Standards are overly strict 
and create an appearance that the NIGC is attempting by regulation to allow essentially only one 
game (and presumably only a few vendors) in class H gaming. As the NIGC’s contractor stated at 
the meeting of the Advisory Committee in North Carolina, “in the end there will be only bingo, 
and the focus will only be content.'' The provisions in the Proposed Standards Regulations remain 
anti-competitive. 

As the Commission has previously noted, properly, “[t]he Commission believes that Congress did 
not intend other criteria [operational characteristics and security demands of game] to be used in 
classifying games in class 11." The Tribe respectfully submits, as stated elsewhere in these 
comments, that the Commission has no authority to, and that Congress did not envision that the 
Commission would, assume a broad, pervasive, regulatory role as to class II gaming including 
security, operational, and marketing considerations of the regulation and operation of tribal gaming 
facilities. The Proposed Standards Regulations, including security, accountability, reliability, and 
appropriate customer focused functionality, should be left for tribal governments and the operators 
of tribal gaming fecilities as matters that are fundamentally day-to-day regulatory and operational 
concerns. 

The Tribe also believes that the Proposed Standards Regulations as written will require the 
Commission to continually revisit the technical and minimum internal control standards either in 
the form of requested variances or in the form of future proposed regulations. The Tribe 
respectfully suggests that the limited resources of the Commission will not permit the Commission 
to keep up with changes in technology applications in connection with class II gaming. The 
Proposed Standards Regulations as written appear unworkable as a regulation. 

IV. Inadequate Consultation Occurred on the Proposed Regulations: The Process Used to 

Develop the Proposed Regulations Did Not Comply with the Law: Further Review 

and Analysis of the Impacts of the Proposed Regulations is Required . 

A. Inadequate Consultation Occurred on the Proposed Peculations;: The Process Used 
to Develop the Proposed Regulations Did Not Comply with the Law . 

The Proposed Regulations constitute a matter of the utmost importance to the govemment-to- 
govemment relationship between the United States of America and the several Native American 
Indian tribes within its boundaries. The Proposed Regulations would make illegal the legitimate 
economic development activities of Indian tribes. 112 The right to engage in these economic 


112 The Proposed Regulations would dramatically limit the scope or class II gaming presently available to tribal governments. We an: aware of 
comments by others that essentially no curraitly available or played games would survive the Proposed Rule We believe that a similar result 
occurs under the Proposed Standards Regulations- The Proposed Regulations cumulatively, and individually through the Definitions Regulations. 
Classification Regulations, ihe Technical Standards, and the Class II MICS. constitute a significant regulatory action that would have an annual 
effect on the economy of more than S100 million and would adversely affect in a material way ihe economy, a defined secior of the economy Jobs, 
or tribal governments. See Executive Order 12866 (September 30, lW3){cnlitled "Regulatory Planning and Review"), as amended or replaced 
including by Executive Order 1 3422 (January 23, 2007). As is discussed in these comments, the Proposed Regulations will further likely lead to 
less consistency and predictability in the regulation of tribal gaming, will promote disharmony between tribal and stale governments, and within 
inherent tribal regulatory and other governmental functions, and are contrary to basic notions of equity. Under the jurisdictional framework inherent 
in the IGRA (under which statute various federal agencies aid she various states have differing roles for class II and class ItS gaming), the proposed 
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development activities represent vested property rights 173 that have been long available to tribes by 
virtue of their inherent sovereignty . 174 These tribal rights, and moreover the overriding federal 
interest in protecting these rights, have been clearly acknowledged by Congress including through 
the IGRA, and by the Executive Branch including through its agencies. 6 Inherent in the 
protection of these vested tribal rights are the concepts of respect for tribal self-government, 
sovereignty and the unique legal relationship between the federal government and tribal 
governments, and the demonstration of that respect through meaningful government-to- 
government consultation on matters of import affecting tribal interests. The Proposed Regulations 
are precisely such a matter of import. 

Against the important tribal rights implicated by the Proposed Regulations, the Commission has 
not engaged in meaningful consultation with the Miccosukee Tribe . 177 The Tribe has not declined 


legislative amendments by the DOJ and the current regulatory actions by the NIGC further raise important federalism issues. See Executive Order 
131 32 (August 10, 1999} (entitled “Federalism”), as amended or replaced. 

m Property interests protected by the Fifth and Fourteenth Amendment are not created by the Constitution; instead* such interests are created and 
measured % enisling rules or understandings that stem from independent sources that secure certain benefits and support claims of entitlement to 
those benefits. Brock v. Me Whemr, 94 F3d 242 (6* Cir. 1496). The right of tribes to engage in class II gaming, and the entitlement that flows 
therefrom, pre-dates aid then was re-affirmed in the K3RA. £.g. California v. Cabazon Band of Mission Indians, 480 U,S. 202 (1987); Seminole 
Tribe v. Btmenwrtfi, 658 F.2d 310 (5* Cir. 1981), cere denied, 45 S US- 1020 (1982); tee 25 U.S.C. §2750(aK2) (reaffirming the tribes' property 
interest by placing jurisdiction over class II gaming with the tribes); Senate Report, supm, at 3081 (“the jc]ommiitee recognizfed] that tribal 
jurisdiction over class II gaming has not been previously addressed by Federal statute and thus there has heretofore been no divestment or transfer of 
such inherent tribal governmental powers by the Congress”). The Proposed Regulations violate the protections of the Constitution and implicate the 
takings provisions therein See alio Kaiser Aetna v. United States, 444 ljf.S. 164, 175 (1979) (interference with investment backed expectations lead 
to a claim under the Fifth Amendment takings clause). 

* M California v, Cabaz&n Band of Mission Indians, supra, a* 207 and 2 ?6 (“The Court has consistently recognized that Indian tribes retain ‘attributes 
of sovereignty over both their members and their territory . . and “[i]he inquiry is to proceed in light of tradibooai notions of Indian sovereignty 
and the congressional goal of Indian self-government, including its ‘overriding goal" of encouraging tribal self-sufficiency and economic 
development"). 

115 See 25 U.S.C. §2701(4) (“a principal goal of Federal Indian Policy is to promote tribal economic development, tribal self-sufficiency, and strong 
tribal governments”); 25 U.S.C- §2702 (The purpose nf this chapter is - (1) to provide a statutory basis for the operation of gaming by Indian tribes 
as a means of promoting tribal economic development, self-sufficiency, and strong tribal governments"). 

176 Executive Order 13175 (November 6, 2000) (entitled “Consultation and Coordination -with Indian Tribal Governments"); Presidential 
Memorandum for the Heads of Executive Departments and Agencies (September 23, 2004) (affirming that “President Mixon announced a national 
policy of scf f-determmaiion for Indian tribes in 1970 . - . Mare recently. Executive Order !3 175 . . was issued in 2000 ... 1 reiterated my 
Adtniaistratkstfs adherence to a goveromem-to-governmem relationship and support for tribal sovereignty and self-determination . . Notice, 
Policy Statement, 69 Fed.Reg. 16973 (March 31, 2004) (sets forth tribal consultation policy of the NIGQ. 

177 Again, our comments specifxally address the interests of the Miccosukee Tribe. While the Tribe did receive invitations fists the NIGC to attend 
“eonsultsnkm meetings" the invitations did not appear to refer or to relate to the Proposed Rule or the Proposed Standards Regulations. Towards 
that same end, discussions with tribal associations (e.g., NCAl, N1GA, or CN1GA), or at conferences held by tribal associations, may provide 
information valuable to the consideration of proposed legislative amendments or related regulations but do not constitute consultation on a 
govemmtsnWo-goverament basis with individual tribal governments. Tribal associations are not empowered to bind or to speak for individual tribal 
governments and, further, many tribes tbai will be affected by the proposed legislative amendments and related regulations may or may not even 
belong to such tribal associations. Moreover, holding group panel discussions with hundreds of people present (including persons representing a 
variety of tribal and non-tribal interests), as apparently occurred at NCAI, NIGA, and CNlGA meetings, does not constitute government-lo- 
go vemment consultation with individual tribal governments. At best, such meetings constitute informational meetings. 

Although we do not and cannot speak for other tribal governments, we strongly suspect that many other tribal governments find themselves in the 
same positron of a lack of consultation having occurred on die important issues raised in the Proposed Regulations even when other tribal 
governments attended meetings with the NIGC. For example, in comments submitted by the Saoft Ste. Marie Tribe of Chippewa Indians to the 
Proposed Regulations, the meetings that occurred between the NIGC and tribal representatives (which the NIGC apparently considers as 
consultation regarding its Proposed Regulations) are described as follows; 
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to consult with the Commission on the Proposed Regulations and the Tribe has on a number of 
occasions extended an invitation to the Commission and indicated a present willingness to meet 
with the Commission. To the extent that meetings occurred between the Commission and other 
tribal governments, such meetings do not constitute consultation between the Commission and the 
Miccosukee Tribe. 

On October 10, 2007, correspondence for the Tribe was forwarded to the Commission expressing 
the Tribe’s concerns over the lack of consultation that had occurred as to what would subsequently 
become the Proposed Regulations and over the process being employed by the Commission with 
respect to the instant rulemaking and the development of the Proposed Regulations. A copy of the 
correspondence of October 10, 2007, is attached to these comments and is hereby incorporated 
herein for all purposes. 178 The Commission’s response was to publish the Proposed Regulations 
on October 24, 2007. The Commission has not complied with its own Consultation Policy in 
connection with the Proposed Regulations. 177 

Instead of consultation with individual tribal governments, 180 the Commission’s primary emphasis 
during the development of the Proposed Regulations has been on the purported use of an 
“Advisory Committee” process developed by the Commission. However, the Advisory Committee 
process employed by the Commission deviated from established precedent and law. The 
Commission did not comply with the Federal Advisory Committee Act, which renders the product 
of the process (/.e., the Proposed Regulations) invalid in itself. No charter was adopted for the 
Advisory Committee. No record was maintained for the meetings of the Advisory Committee. 

We understand that request was made on more than one occasion that meetings of the Advisory 


The Commission has not consulted with Tribal governments in regard to the proposed rules. Although the NIGC has had “meetings" 
with Tribal officials, those meetings do not constitute "consultation." Throughout Indian Country, it has been learned that die meetings, 
usually lasting a half hour in length, invariably follow the same pattern: Introductions, then ten to fifteen minutes of die Commission 
telling Tribal leaders fin summary fashion) of future plans it had regarding Class II and Gass HI gaming. The meeting would include a 
photo to mark the occasion, and then Tribe] leaders were allotted about ten minutes to ask questions or provide comments, the meetings 
were not recorded. The meetings did not include details or specific information regarding the purpose or type of regulations that went 
currently being considered by the Commission. Nor did the meetings include information regarding the likely economic impact of those 
regulations. Often, the meetings focused on other issues, unrelated to the proposed regulations. 

See Letter to Vice Chairman Des Rosier*. NIGC, of March 5, 2008, regarding objections of the Sauk Ste. Marie Tribe of Chippewa Indians to the 
process of the NIGC in attempting to promulgate Class II gaming regulations. 

171 The Tribe has on several prior occasions but to no avail expressed concerns to the NIGC over the rulemaking and consultation process employed 
by the NIGC first with respect to the 2006 Proposed Regulations and then with respect to the rulemaking aid consultation process that yielded the 
instant Proposed Regulations. See. e.g.. Letter dated August 1 5, 2006, Letter dated November 1 S, 2006, and Letter dated December 1 5. 2006, to the 
NIGC, supra, available at http://www.nigc.gov (website last visited March 8, 2009) (documents available under web page for laws and regulations - 
proposed amendments and regulations - class II game classification standards - withdrawn). 

ny See Notice, Policy Statement, 69 Fed.Reg. 16973 (March 3 1, 2004). 

The NIOC's consultation policy slates (a) "IGRA's statutory system of shared regulatory authority and responsibility for Indian gaming will 
work most effectively to further the ad's declared policies and purposes, when the three involved sovereign governmental authorities work, 
communicate and cooperate with each other in a respectful government -to -government manner," (b) “to the extent practicable and permitted by law, 
the NIGC will engage in regular, timely, md meaningful government -to -government consultation and collaboration with federally recognized Indian 
tribes, when formulating and implementing NIGC administrative regulations, bulletins, or guidelines . , . which may substantially affect or impact 
the operation or regulation of gaming on Indian lands by tribes under the provisions of IGR A," (c) “the primary focus of the NIOC's consultation 
activities will be with individual tribes,” and, (d) “the commission will promptly notify the affected tribes and initiate steps to consult and 
collaborate directly with the tribefs) regarding the preposed regulation and its need, formulation, and implementation, aid related issues and 
effects." Notice, Policy Statement, supra, 69 Fed.Reg. 16973. 
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Committee be transcribed but the request was apparently refused by the Commission. We 
understand that representatives of the Commission took notes of the discussion but those notes 
apparently have not been circulated. On at least one instance, a substantial portion of the meeting 
of the Advisory Committee was closed to the public (in Cherokee, North Carolina). We 
understand that the Advisory Committee also held telephonic meetings that were not open to the 
public. Advance notice of meetings of the Advisory Committee was not published in the federal 
register. We understand that, in the end, the Commission failed to consider or to adopt important 
input from the Advisory Committee (or the vendor’s working group) with respect to the Proposed 
Regulations. 

As useful as advisory committees may be, such committees are no substitute for true govemment- 
to-govemment consultation with tribal government leaders. The Tribe finds unacceptable the 
Commission’s apparent expectation that a handful of tribal representatives on the Advisory 
Committee and a select group of vendor representatives were to be the primary means of the 
Commission’s consultation with tribal governments about the impact and content of this 
rulemaking. The Tribe’s concern as to the consultation process adopted by the Commission is that 
the Commission may view consultation as a “to-do” procedural item and not one of substantive 
import If so, the Commission’s apparent view of the meaning and effect of govemment-to- 
govemment consultation is at odds with federal Indian policy and the publicly stated policies of the 
current Administration. 

The Commission has not complied with the Paperwork Reduction Act of 1995, 44 U.S.C. section 
3501, etseq. (“PRA”), in connection with the Definitions Regulations or the Class II MICS, both 
of which rules are subject to the requirements of toe PRA. The Commission has failed to evaluate 
whether the Proposed Definitions Regulation and Class II MICS are necessary for toe proper 
performance of the fiinctions of toe agency, including whether toe information has practical utility, 
toe Commission has failed to estimate the burden of the proposed collection of information, the 
Commission has failed to adequately justify the legality of, or its needs for, the Definitions 
Regulations or the Class II MICS, and the Commission has toiled to take steps to minimize the 
burden of the collection of information on tribal governments with respect to the Proposed 
Definitions Regulations or toe Class II MICS. Compliance with toe PRA with respect to toe 
Definitions Regulation and Class II MICS would require notice and comment. 

Contrary to toe Commission’s certification as to the Regulatory Flexibility Act, the Proposed 
Regulations will have a very significant economic effect on a substantial number of small entities. 
At toe least, the Proposed Regulations will impact small entities formed by tribal governments to 
operate their gaming facilities. The Commission should have but has not complied with the 
Regulatory Flexibility Act. 
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B. Further Review and Analysis is Required of the Impacts of the Proposed 
Regulations . 

The Meister Economic Study appears to have been based on a number of unsupported or non- 

relevant assumptions in reaching its conclusions as to the likely impacts of the Proposed 

Regulations: 

The Meister Economic Study appears to continue to use MegaMania as a benchmark for 
performance of class II machines under the proposed regulation changes and yet not even 
MegaMania would likely remain compliant under the Proposed Rule. 

The Meister Economic Study appears premised on an assumption that the current state of 
tribal class II gaming industry constitutes the baseline against which the regulatory impact 
of the Proposed Regulations should be measured. However, as discussed in the Tribe’s 
comments previously, the Commission has for some time sought to limit the definitions of 
class II gaming beyond the simple and straightforward statutory limits imposed by 
Congress. As a result, the starting baseline for the size of the class II gaming industry is 
already less than what Congress reasonably intended for class II gaming and the impacts 
identified in the Meister Economic Study are understated. 

The Meister Economic Study (and the rulemaking leading to the Proposed Regulations) 
appears mistakenly focused on the purely economic effects of the Proposed Regulations. 
This focus appears through the unsupported but recurring assumption that tribal 
governments with a viable alternative to class II machines (e.g., class III machines) would 
not be likely to suffer losses in gaming revenue. Congress did not intend that tribal 
governments would lose their rights (as proposed by the Commission in the Proposed 
Regulations) to engage in class II gaming (as such class II gaming is in fact defined and 
recognized by Congress in the 1GRA) merely because a tribe could agree to a compact or 
could obtain Secretarial procedures. 1 ® 1 The context of class II gaming rights, which 
recognizes tribal primary jurisdiction of that gaming subject to limited oversight by the 
Commission, as provided in the IGRA, is not equivalent to class III gaming which likely 
requires more invasive intrusions to tribal jurisdiction through the compacting or 
Secretarial procedures process. Thus, any assumption based on mere economics that tribes 
have a “viable alternative” to class II gaming, i.e., class III machines, would be unfounded. 
A number of tribal governments may choose to engage in class II gaming alone, without 
engaging in the transfer of jurisdiction (and often outright taxation through revenue sharing 
provisions) involved with a tribal-state compact, because tribal governments do not equate 
jurisdiction/sovereignty with dollars. Or stated another way, the methodology employed by 


See Senate Report, supra, at 3075-3076 (" ... the Committee has developed a framework for the regulation of gaming activities on Indian lands 
which provides that in the exercise of its sovereign rights, unless a tribe affirmatively elects to have State laws and State jurisdiction extend to tribal 
lands, the Confess will not unilaterally impose or allow State jurisdiction on Indian lands for the regulation of Indian gaming activities ... it is the 
Committee’s intent that to the extent tribal governments elect to relinquish rights in a tribakState compact that they might otherwise have reserved, 
the relinquishment of such rights shall be specific to the tribe so making the election, and shall not be construed to extend to other tribes, or as a 
general abrogation of other reserved rights or sovereignty”). 
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the Commission in the rulemaking leading to the Proposed Regulations implies that tribal 
governments are free to keep their sovereignty and jurisdiction intact, by foregoing a 
compact or Secretarial procedures, so long as tribal governments are satisfied with being 
less well off financially than was intended by Congress in the definitions provided by 
Congress in the IGRA for class fl gaming. 

As evidenced by the Meister Economic Study, the Proposed Rule and Technical Standards 
individually and collectively represent: (a) a “significant economic effect on a substantial number 
of small entities,” (b) a “major rule” having an annual effect on the economy of more than $100 
million, and, (c) a “significant regulatory action” imposing annual costs on tribal governments of 
more than $100 million. The Commission should complete the regulatory analysis required by law 
including providing the public with an assessment of costs, benefits, and alternatives available, 
with respect to the Proposed Regulations. 

V. NIGC Failed to Consider Viable and Less Burdensome Alternatives . 

Meaningful consultation might well have avoided the current situation of the Proposed Regulations 
which violates file IGRA and established law. 182 Meaningful consultation is intended to bring to 
light viable alternatives respectful of the important tribal interests to be affected by the proposed 
governmental action. 

A. Viable Alternatives to the Proposed Rule . 

Through the Proposed Rule, the Commission apparently seeks to add extra-statutory restrictions on 
the definitions of bingo gaming and allowable technology. The Commission further apparently 
seeks to add an extra-statutory pre-condition to tribal gaming that a tribe obtain a certification that 
a game meets the Commission’s detailed definition of class II gaming before the tribe may offer 
the game for play as class H gaming without necessity of a compact or Secretarial procedures. 

Congress, however, intended in the IGRA for tribal governments to have flexibility as to game 
design for class II gaming, and to have maximum flexibility as to the technology used with that 
gaming. Congress excluded from class II gaming slot machines, and their functional equivalents 
“facsimiles” in which one player can play with or against a machine as compared to with or against 
other players. Congress further excluded from class II gaming certain lottery games offered by 
state lottery games; the excluded games included games with pre-vested cards such as pull-tabs if 
not played at the same location as the game Congress described as bingo, and games played with 
non pre-vested cards if the method of play was the same as that offered by state lotteries. Congress 
further did not intend for tribes to be confronted with pre-conditions to gaming other than the 
adoption and approval by the tribe, with subsequent approval by the Chairman of the Commission, 


W1 Towards that same end, a change in she current regulations might not be effective or even necessary. A careful review nay reveal that the law, 
as cited and discussed in these comments, on the distinction between class It amt class III gaming is presently clear. Or, further discussions may 
well reveal that alternate regulatory mechanisms such as negotiated rulemaking, if a regulation is necessary, or a bulletin or interpretive rule, if an 
informal statement is adequate, should be considered. 
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of an ordinance or resolution authorizing gaming. Even as to the approval by the Chairman of 
tribal gaming ordinances, the approval of tribal gaming ordinances was made mandatory under the 
1GRA if certain carefully enumerated requirements were satisfied. The Proposed Rule, and the 
fundamental regulatory framework underlying the Proposed Rule and the Proposed Standards 
Regulations, thus violates IGRA and established law. 

We don’t believe that any changes are necessary as to the Commission’s current regulatory 
definitions for tribal gaming. However, assuming that the Commission is in fact seeking clarity in 
its own definitions, and recognizing that the Commission, like tribal governments, must adhere to 
IGRA and established law, a viable alternative would have been for the Commission to do no more 
than: (1) provide in its definition of “game similar to bingo” that a game similar to bingo, stops 
being class II gaming and starts being a class III lottery game, when the method of play is such 
that: (a) the game is played without a designated winning pattern, (bj the game can end before a 
player has achieved a designated winning pattern, or, (c) none of the objects used in the play of the 
game are drawn or electronically determined during the game (which under the classification 
scheme enacted by Congress in IGRA makes the game an instant bingo game); 183 (2) provide in its 
definition of “facsimile” that a “facsimile” means a machine or device [that but for the IGRA 
would be subject to 15U.S.C. 1171 (a)(2) or (3) and] by which a player plays a game of chance 
without at least one other player playing the game at the same time; and, (3) eliminate the 
provisions of proposed parts 546 and 547 (which as discussed above are in fact arbitrary, 
capricious, and contrary to law). The Commission would further make clear that a card used in the 
play of a class II game does not constitute a machine or device so as to avoid die confusion in the 
current Proposed Rule between class III facsimiles (which under the IGRA applies to machines or 
devices) and the “medium” used for the cards played with class 11 gaming (which medium in and 
of itself is not relevant to game classification under the IGRA including as to the Sub-games to 
bingo). 

Lastly, a viable alternative to the Proposed Rule would leave the existing 2002 definitions 
regulations intact and provide that tribal regulatory agencies would make the first classification 
determination as to class II gaming, the Commission would have an opportunity within a 
reasonable time to concur or object, and the Commission’s action would be a final agency action 
subject to judicial review. 

Such alternatives would make the Commission’s regulatory initiative as apparently intended in the 
Proposed Rule, if the Commission determined to move forward at all, consistent with IGRA and 
existing law and would avoid the legal difficulties with the current Proposed Rule. 

Additionally, instead of subjecting all class II gaming played with technology to the detailed 
requirements of the Proposed Rule, the Commission should consider the addition of substantial 
grandfather provisions allowing the continued play of existing, related, or comparable games for 


m We believe that the NJGC goes too far in the Proposed Rule by excluding from games similar to bingo games of bonanza bingo in which some 
but not ail of the balls or objects are drawn or determined before the play of the game thereby excluding games that Congress clearly intended as 
class tl bingo gaming. 
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which favorable treatment has already been afforded by the courts or the Commission. 
Alternatively, the Commission should provide that the specific and detailed definitional 
requirements in the Proposed Rule are not exclusive but instead are merely examples of 
characteristics the Commission views to constitute class II gaming with the Commission providing 
that a game is not necessarily outside of class II gaming merely because the game lacks some or all 
of the characteristics in the proposed part 546. Alternatively, the Commission should delay the 
implementation of the Proposed Rule, if any form of the rule is adopted, for a minimum of 
eighteen months to allow the affected parties adequate time to address the impacts of the Proposed 
Rule. 


B. Viable Alternatives to the Proposed Standards Regulations . 

Again, the Tribe does not oppose technical or minimum internal control standards for foe play of 
class II gaming, or the security and integrity that such standards provide, but the Tribe does object 
to the apparent attempt by the Commission to impose requirements that under foe IGRA are for 
tribal governments to establish. The IGRA intended that tribes have foe “opportunity to take 
advantage of modem methods of conduction class II games and foe language regarding technology 
is designed to provide maximum flexibility.” Nonetheless, and against foe plain language and 
intent of the IGRA, the net effect of foe Commission’s Technical Standards and class II MICS as 
written will be to specifically limit, preclude, or discourage both old and new technologies in direct 
contravention of the IGRA. 

Against foe Commission’s stated intention for the Technical Standards of “[t]he Commission has 
determined that it is in the best interests of Indian gaming to adopt technical standards . . .because 
no such standards currently exist,” 184 foe Commission has not demonstrated a need or purpose for 
the Technical Standards (and indirectly the intertwined Class II MICS). We would strongly 
suggest that foe Commission schedule a series of regional consultations with tribal governments, 
tribal regulators, and tribal operators, and their consultants (including technical and legal advisers 
with experience with existing, previous, and planned product designs and implementations in foe 
United States and specifically in tribal class II gaming) to review past, present, and future 
technology trends, and, if a need and purpose for foe regulations is identified, to establish agreed 
objectives for foe Proposed Standards Regulations (with appropriate limitations as to areas 
reserved to tribal governments, regulators, and operators, consistent with the IGRA, its legislative 
history, and foe law), and to revamp foe Proposed Standards Regulations. 

In any eventl the Technical Standards should be revised to include provisions that permanently 
grandfather texisting games and the related equipment, or which allow tribal discretion under both 
the Technical Standards and the Class II MICS as to variances without involvement by the 
Commission. 


IM 


2006 Technical Standards Regulation, supra, 71 Fed. Reg. 46336. 
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VI. Conclusion. 


The Indian Gaming Regulatory Act was intended to be part of America’s effort at recompense for 
its history and track record in dealing with tribal governments. The IGRA recognized a federal- 
tribal relationship intended to allow tribal governments to rebuild and maintain their communities 
through class II and class III gaming with minimal federal or state interference. 

The Miccosulcee Tribe oflndians of Florida has recognized the opportunity provided in the IGRA. 
The Tribe uses gaming revenues to fend important governmental programs including a health 
clinic, police department, court system, day care center, senior center, Community Action Agency, 
as well as an educational system ranging from a Head Start pre-school program through senior 
high school, adult, vocational and higher educational programs and other social services, and to 
protect important resources such as the Everglades. The IGRA has not been satisfactory in all 
ways, but at the least tribal governments should be allowed to receive the fall benefit of the IGRA 
as the IGRA is written. 

The Tribe believes in the importance of the regulation of its gaming activities. The Tribe has 
created its own, independent regulatory body to govern gaming on the Tribe’s lands. The 
Miccosukee Tribe oflndians of Florida Gaming Commission is well-fended and is comprised of 
experienced regulators who have their own investigative, oversight and enforcement authority. 

The tribal gaming commission carefully regulates the Tribe’s gaming operations, allowing the 
Miccosukee people to use gaming to rebuild and support their culture in a clean, responsible way, 
without a need for intrusive federal or state interference. As provided in the IGRA, the 
Miccosukee Tribal Gaming Commission is the primary regulator of the gaming conducted by the 
Miccosukee Tribe on its lands. 

While the Miccosukee Tribe attempts to use Class II gaming rules to benefit its people, the 
Commission continues to take a more restrictive view of Class II gaming, especially as it pertains 
to the use of technology for bingo and pull tab gaming. Notwithstanding that the Tribe has used 
and is using Class II gaming to support its culture, traditions, and governmental programs, the 
federal government seeks unilaterally to change the nature of its relationship with Indian tribes by 
creating regulations through the Proposed Rule (and the related Proposed Standards Regulations) 
that do not reflect the intent of Congress in the IGRA as to class II gaming. 

Congress intended for tribal governments to have maximum flexibility in game design and in 
technology in playing the games of chance identified by Congress as class II gaming. The Tribe 
has found it difficult to take advantage of these rights since the Commission first enacted 
regulations in 1992. For tribal governments not able to obtain a compact or procedures as 
envisioned by Congress in the IGRA, not as envisioned currently by state governments after the 
Seminole decision, the restrictive nature of the Commission’s class II regulations, and continued 
interference by the Commission in tribal regulation of tribal gaming, is unfortunate. The 
Commission may be well intentioned, but the effect of the regulation of Class II gaming as 
contained in the Proposed Regulations is yet another retreat toward the days when America 
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changed the rules simply because it no longer liked the original deal it entered with tribal 
governments. 

The federal government should not unilaterally change its relationship with tribal governments as 
to tribal gaming. The Miccosukce Tribe of Indians oFFlorida respectfully urges the Commission 
not to adopt the Proposed Rule or the Proposed Standards Regulations. As always, the Tribe 
remains willing to meet and to discuss with the Commission viable alternatives on matters of 
mutual import but any such alternatives must comply with the law and protect the Tribe’s interests. 

Nothing in these comments or this letter constitutes or should be construed as a waiver of any 
rights of the Miccosukce Tribe of Indians of Florida under the law or otherwise. The Tribe 
reserves the right at any time to take any and all positions, including positions that are different, or 
even contrary, to those stated above. 


Very truly yours, 



Stephen B. Otto 


•Electronic Mail to Addressees : phil_hngcnfrf nigc.gov 

norm_dcsrosicrs@nigc.gov 

•Electronic Mail via Submission to ; facsirorle_defmitiori@nigc.gov 

classi ncation_standards@nigc.gov 

bingo_mics@nigc.gov 

tcchnical_standards@nigc.gov 
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October 10, 2007 


Via Telecopier at (202) 632-7066* 

Hon. Philip N. Hogen, Chairman 
Hon. Qoyce V. Chaney, Comnrissiotvcr 
Hon. Norman H. DcaRosiers, Commissioner 
National Indian Gaining Commission 
1441 L. Street N.W., Suite 9100 
Washington, District of Columbia 20005 

Re: Current Rulemaking and Legislative Initiatives by the National Indian Gaining Commission 


Dear Chairman Hogen and Commissioners Chaney and DesRosicrs: 

On behalf of our client, the Micooaukee Tribe of Indians of Florida (‘Tribe"), we write to you as 
representativea of the federal government of the United States of America. The Tribe has a number Of 
concerns regarding die current rulemaking and legislative efforts by the National Indian Gaming 
Commission (“Commission,” or “NIGC”). The various rulemaking efforts (collectively, die “Draft Rules") 
of the Commission about which die Tribe is concerned include; (a) class n definitions regulations 
("Definitions Regulations”); (b) class II game classification standards regulations ("Game Classification 
Regulations”); (c) class II technical standards (“Technical Standards Regulations”); (d) class II minimum 
internal control standards ("Class II MTCS Regulations”); (e) tribal gaming ordinance and facility license 
regulations (“Tribal Ordinance Regulations”); and, (f) revision regulations to other existing regulations of the 
NIGC ("General Regulations”). 

The legislative efforts ("Legislative Proposals”) of the Commission about which the Tribe is concerned 
include proposals apparently seeking brood regulatory authority for the Commission for class HI gaming 
including as to detailed operating standards (topics currently left to negotiations between tribal govemmaats 
and the various states in connection with tribal-state class in gaming compacts, or to the Secretary of the 
Intenor in connection with procedures for class HI gaming). The Draft Rules and Legislative Proposals 
involve intertwined and related issues going to the core of the jurisdictional framework established by the 
Congress in the Indian Gaming Regulatory Act, as codified at 25 U.S.C. §2701, el $eq. (TGRA’ 1 ). 

I talked with Billy Cypress, Chairman of the Miccosukee Tribe of Indians of Florida, last evening and the 
Chairman requested that we forward the enclosed comments and concerns to you at this point in time with 
the understanding that the Tribe will need additional time to review, analyze, and to consider all of the 
various proposals incorporated in the Commission's Draft Rules and Legislative Proposals. The Tribe 
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reserves die right and may wish to submit subsequent comments as to die Draft Rules and Legislative 
Proposals. 

The Tribe believes that die Commission's consultation policy (“Consultation Policy"), snd federal policy and 
law regarding the go vcrmu e m -to-govcmmmt relationship and consultation with tribal governments, requires 
that meaningful consultation occur with the Tribe before the Commission moves forward to publish any 
proposed rules in die Federal Register ami before the Commission moves forward wife its Legislative 
Proposals. The time needed fra: the Tribe to evaluate adequately the Commission's Draft Rules and 
Legislative Proposals will be impacted by the apparent length (we understand more than 100 pages) and 
complexity (going to many different aspects of the Tribe’s regulation and operation of its gaming focility) of 
the Commission's Draft Rules and Legislative Proposals. As explained below, diese efforts have been and 
will continue to be prejudiced by the Commission not providing the Tribe wife the Commission's current 
versions of the Draft Rules and Legislative Proposals. The Tribe (and we suspect other tribal governments) 
may reasonably need through (he upcoming holiday season to adequately review, analyze, and consider the 
Commission’s various lengthy and complex proposals and tobe m a reasonable position to considt with the 
Commission ill that regard. The Tnbe is concerned thst the current Commission is seeking to rush through 
multiple interrelated and complex regulatory and legislative proposals in the waning days of die tenure of the 
current Commission. 

Die Tribe is concerned that the Commission has developed the Draft Rules wiihout any effective or 
meaningftd tribal consultation but instead through essentially private negotiations with three “advisory 
committees” including a so-called Tribal Gaming Working Group (“TGWG”) comprised of select venders 
and tribal “representatives,’* the Commission’s Minimum Internal Control Standards (“MICS”) Tribal 
Advisory Committee (“M-TAC”), and (he Commission’s Technical Standards Tribal Advisory Committee 
(“T-TAC”) (we believe that die T-TAC r e p rese nt s the Commission’s prior class n gaming tribal advisory 
committee but we are not aware of the Commission evo- giving public notice of a change in the prior 
committee or the initiation of a new committee). The Tribe is fltrther concerned thst the Commission has 
developed the Legislative Proposals without any effective or meaningful tribal consultation. 

The Commission should not move forward with any of the various components of the Draft Rule3 or 
Legislative Proposals, and should not publish in die federal register any proposed rules, until key matters 
relating to the Draft Rules and the Legislative Proposals are disclosed by die Commission to all affected 
tribal governments, the administrative record associated with the Commission's rulemaking initiatives is 
made clear, and meaningful consultation occurs between die Commission and each affected tribal 
government wishing to be heard tsi the Draft Rules and Legislative Proposals. In fairness, the Commission 
should not move forward with the Draft Rules until the ground rules for die Cctrnmsaion’a regulatory 
authority are made dear through final resolution of the Commission’s Legislative Proposals. 

I. The Draft Rules and Legislative Proporals 

The foous of the Commission in die negotiation of the Draft Rules with select vendors has been misdirected 
to purely economic issues while completely missing the basic thrust of the IGRA, namely the jurisdictional 
boundaries established by Congress for the regulation and operation of tribal gaming by tribal governments. 
The regulatory approach apparently pre-selected by the Commission in connection with the Draft Rules, t e.. 
that of the adoption of Commission mandated, detailed operating standards coupled with compliance through 
advance certification essentially by non- tribal commercial entities, is completely outside of the powers 
authorized by Congress under the IGRA to the Commission. 
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The Commission's apparent attempts to appease industry and perhaps a handful of tribal governments by 
appearing to make concessions in the Commission's definitions and detailed standards sought to be included 
in the Draft Rules will not make lawful die otherwise unlawful exercise of regulatory authority represented 
by the Commission's approach to the Draft Rules. The Cornmisskni's repeated changes m position on the 
Commission's views on die details of its proffered operational standards, such as the specific methods of 
operation of bingo games including ss to the timing and sequence of the play of tango games, only highlight 
the arbitrary and capricious nature of the determinations (rally opinions) the Commission is attempting to 
impose on tribal governments on subject matters that the Congress has already clearly dealt with through the 
express warding of the IGRA. 

Although the Commission has as inqjortant role to play under die IGRA, principally that of oversight and 
enforcement of tribal regulation and operation of tribal gaming facilities, the power to enforce does not also 
imply the power to create additional rales and obligations to monitrt and enforce. The IGRA provides clear 
federal standards, and a clear and comprehensive jurisdictional framework, for the operation and regulation 
of tribal gaming by tribal governments. The standards and the frxmrwurk established by Congress in the 
IGRA carefully balanced die relationship between tribal governments and the federal and state governments. 
That balance is threatened by the Commission’s Draft Rules and Legislative Proposals in at least two key 
ways. 

First, the Draft Rules seek to change da jurisdictional framework established by Congress in die IGRA by 
attempting to alter die scope of gaming included by Congreas within class II and class HI gaming. The thrust 
of the Commission’s efforts appears to be two-fold: (1) limit die technology available for class n gaming 
through the imposition of detailed operating standards; and, (2) limit the scope of games allowed for class II 
gaming by imposing arbitrary ami capricious extra-statutory definitions of clsss IT gaming. The Draft Rules 
seek to do this even though die courts have already ruled that two principal subjects addressed in the Draft 
Rules, tie., die meaning of class II bingo and class ID facsimiles, are dear and unambiguous under the IGRA 
aid, therefore, both the courts and the Commission must fellow fee statute. 

Second, the Commission’s Draft Rules and Legislative Proposals seek to grab and to usurp power and 
jurisdiction reserved under the IGRA to tribal governments and, in some instances with respect to class III 
gaming, state governments- Otter components of the Draft Rules, i«., fee Tribal Ordinance Regulations, 
interfere with tribal relationships with other agencies of the federal government such as fee Department of 
the Interior, the Bureau of Indian Afftirs, tte Department of Justice, the Environmental Protection Agency, 
etc. The Draft Rules and Legislative Proposals, collectively and individually, strike at the core of the IGRA, 
namely the relationship between tribal gover nm e nts , on the one hand, and the federal and state governments 
on fee other hand. 

The Draft Rules ate in a sense premature unless fee Congress alters fee jurisdictional framework in fee 
IGRA to authorize the Commission to engage in the types of regulation implicit in the Draft Rules. The 
Commission has placed tribal governments in a difficult position by asking tribal governments to acquiesce 
to fee Draft Rules while the Commission seeks to have Congress change the basic ground rales established 
by the jurisdictional framework in the IGRA. 

Actual injury has already occurred to tribal governments who have been subjected to imaufhorized 
governmental processes by the Commission in connection with the Draft Rules and Legislative Proposals. 
The Commission has used tribal funds, in the farm of the fee assessments used to fund the Commission’s 
operations, to engage in governmental activities not authorized under the IGRA in its current form. We 
understand that fee vendors feat are a part of the TGWG have expended more than twenty million doilats to 
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date on drafting die language to be used by die Commission in the Draft Rules. We suspect that the 
Commission has likewise expended substantial time, energy, and money on die Draft Rules. 

The Draft Rules and Legislative Proposals impinge on end violate important and vested tribal rights, 
including as provided in the dear and unambiguous wording of the IGRA. The Draft Rules and Legislative 
Proposals will failure the rights of tribal governments to engage in economic development as essential 
governmental activities in support of flic health, safety and welfare of each tribal government and its 
members and the jurisdiction (sovereignty) of tribal governments and their agencies to manage and govern 
their own affairs as an essential expression of the rights of tribal governments to sdf-detErnrinslion and self- 
govcmancc- Tribal governments had the right to engage m gaming prior to the enactment of the IGRA. The 
nature of the tribal rights involved provide all the mere reason that die Commission cannot and should not 
attempt to take away important and vested tribal rights by rules or regulations such is the Draft Rules that go 
beyond and that violate the express terms established by the Congress in the IGRA. 

The Draft Rules involve important takings considerations and constitute major and significant rules. We 
understand that no player stations currently ottered by tribal governments as class Q gaming will wrvive the 
standards of the Draft Rules. Wc understand that based on the Commission’s economic impact studies on its 
prior proposed game classification standards the economic impact from the Draft Rules would likely exceed 
one billion dollars. The Draft Rules and Legislative Proposals threaten the longevity of tribal gaming and its 
productivity as a source of tribal governmental revenues. 

Since die enactment of the IGRA in 1 988, tribal governments have a tte m pted to follow die rules (i.e„ die 
deal) set by Congress. Tribes, in reliance of those rules, court decisions, and prior actions of the 
Commission, have invested substantial time, energy, and money, into the development and regulation of 
tribal gaming facilities and the offering of games legal for play under the KJRA. Tribes have further 
invested substantia] time, energy, and money into the negotiation of compacts with states fix' class III gaming 
but have increasingly found unwilling negotiating partners in various stales within which those tribes are 
located. By upsetting the delicate but established status quo that has existed between tribal govemmmts, die 
federal government (and its various agencies), and state governments with respect to tribal gaming, t.e., the 
balance established by Congress through the clear jurisdictional framework contained in the IGRA, die Draft 
Rules and Legislative Proposals will likely lead to increased litigation, not less, over die regulation and 
operation of tribal gaming. 

As to all areas touched by die IGRA, namely the regulation and operation of gaming by tribal governments, 
tribal rights to self-government were recognized and protected by the Congress. Involvement by outside, 
noil-tribal government entities such as the Commission was minim ized to the full extent possible. That was 
the deal that was expressed by Congress in the IGRA. The understanding was clearly expressed in Are IGRA 
and to the extent unclear any ambiguity is resolved by the legislative history fix the IGRA. The Draft Rules 
seek to impose unlawful extra-statutory conditions on die regulation and operation of tribal gaming by tribal 
governments. The Draft Rules violate the basic purposes of the IGRA. 

Basic notions of equity and lair play are threatened by the Draft Rules which seek (1) to change die rules late 
in the day with respect to the tribal regulation and operation of tribal gaming; and, (2) to take away currently 
legitimate activities of tribal governments with respect to their tribal gaming facilities. The Draft Rules, as 
we understand the Draft Rules, are contrary to the express wording of die IGRA, the structure of the IGRA, 
die legislative history of die IGRA, and binding judicial precedent. The current approach to the Draft Rules, 
as we understand the Draft Rules, also construes prior judicial precedent in ways inconsistent with that 
judicial precedent. 
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The current approach by die Commission through the Draft Rules is further contrary to prior NJGC 
precedent and interpretations on which tribai governments and industry have relied. There has been no 
demonstration by the Commission of ade q uat e justification to reverse its prior positrons on tribal gaming. 
Against a statute Out has remained essentially unchanged since 1988, one would fairly question the 
deference to be given by die courts to what as to some subject matters included the Draft Rules represents 
die third or fourth contrary or different position by the Commission. 

The Drift Rules and Legislative Proposals do not exist in a vacuum. The Draft Rules and Legislative 
Proposals must fairly be read and evaluated in toe contest of toe Commiasiou’a prior positions and 
rulemaking efforts. For example, the Class II MICS Regulations must be read against the Commission's 
prior positions in multiple prior versions of its MICS. The Definitions Regulations, Game Classification 
Regulations, and Technical Standard! Regulations must be read against the Commissiao’s prior positions in 
its 1992 de fini tions regulations, its game classification procedural rule in toe late 1990’s, and its 2002 
definitions regulations {and the various proposed and abandoned formulations of those rules). The 
Commission has further applied a long list of detailed standards in its guns classification advisory opinions 
(presented by the Commission as oon-agency action but atoich by consistency and repetition of application 
may flirty be construed as unpublished rules for which there has been no compliance with the 
Administrative Procedure Act). The Tribal Ordinance Regulations must be read against toe Commission’s 
prior interpretive rule on environmental, health and public safety standards (as well as die Commission's 
abandoned rulemaking efforts on those subject matters). Read as a whole, the Draft Roles, Legislative 
Proposals, and dm various above-mennoned prior rulemakings, paint a picture of yet another Executive 
Branch agency who, unhappy with the rules established by Congress, seeks to establish its own rules. 

The Tribe would respectfully submit that the Commission lacks the authority to engage in regulation of tribal 
gaming either as to the regulatory approach apparently adopted by the Commission m the Draft Rules re as 
to toe detailed substance of the standards sought tube imposed on tribal gaming through the Draft Rules. A 
careful review Of the Draft Rules, were tribal governments at large allowed to see the Draft Rules, would 
most likely lead to toe conclusion that the details included by the Commission in the standards to be included 
in toe Draft Rules are arbitrary, capricious, and against the law. 

The Tribe believes that early, effective, and meaningful consultation wito tribal governments, as required 
under federal policy and law, and the Commission’s own Consuhalion Policy, could have avoided toe 
needless snd expensive exercise by the Cornmissioo thus far in formulating the Draft Rules. Such 
consultation could yet lead to a mutually acceptable outcome as to toe issues believed of import to toe 
Commission but such an outcome will only be possible if the Commission takes a step beck makes desr toe 
administrative record thus tor, provides all affected tribal governments with toe information necessary to 
engage in meaningful consultation, and the Commission then engages in such meaningful consultation on a 
govemment-to-govemment basis wito tribal governments in advance of moving forward in the promulgation 
of new regulations. 

n. The Comnusion has net Engaged in Meaningful Advance Consultation with Tribal 
Governments; the Commission has not Complied with its Own Consultation Policy. 

The important issues raised in the Draft Rules and Legislative Proposals are exactly the type of issues that 
require thoughtful and meaningful consultation between tribal governments and toe federal government The 
Tribe is specifically concerned at present with the following issues: (a) toe Commission’s process in 
developing its Draft Rules and Legislative Proposals has precluded effective participation by tribal 
governments; (b) the Commission has not engaged in meaningful consultation with the Tribe with respect to 
the Draft Rules and Legislative Proposals; (c) the Commission has not complied wito its own Consultation 
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Policy, cu which tribal governments hove relied and have formed reasonable expectations of compliance by 
the Commission, in connection with die Draft Rules and Legislative Proposals; and, (d) the Commission has 
not complied with important federal laws and policies as to the rulemaking and legislative processes, 
especially as those processes relate to tribal rights. 

In 2004, the Commission heralded the Commission's Consultation Policy as a major cotmmtmoit by the 
Commission to the rights of tribal governments snd to die govomment-to-govemment relationship between 
individual tribal governments and die federal government. The Commission’a Consultation Policy was 
published in the Federal Register following notice and comment. Under the Commission’s Consultation 
Policy, the Commissicu committed to adhere to existing federal law especially as to the relationship between 
tribal governments and the federal government (dm 1GRA is precisely one such law), to engage in early, 
meaningful and effective consultation with Indian tribes (as compared to vendors, citizen groups, state 
governments, end other third-parties) in advance o^the formulation of propoeed regulations, to minimize the 
burden and cost to tribal governments of regulations proposed by the Commission, and, to seek out tribal 
governments (nor the other way around of tribal governments having to pursue the Commission to ascertain 
what the Commission is up to m connection With its rulemaking and legislative efforts) for consultation on 
the Comrnisshm’e rulemaking and legislative initiatives. 

The Miccoaukee tribal government, and we auapeet other tribal governments, fairly relied on the 
Commission's Consultation Policy, The Comimasion r epres ented in connection with the Commission's 
previously published game classification standards and technical standards dot die Commission would 
adhere in its Consultation Policy in connection with the Commission's various rulemaking initiatives. 

The Tribe is not in a position to provide specific commons as to the Commission’s Draft Rules and 
Legislative Proposals because tbs Commission has not made the current drafts of its Draft Rules and 
Legislative Proposals available to tribal governments in general, nor to the Tribe in particular, nor sought 
consultation with all tribal governments as to these i mp o rtan t matters. Yet, we learned that in a letter dated 
September 27, 2007, from the Commission to its ao-celled Technical-Tribal Advisory Committee (“T-TAC") 
that: 


The Commission is preparing to make final decisions about the substance and timing fee the 
promulgation of all of the Class H regulations before it. The Commission has taken great care to 
listen to the concerns and issues raised from sll interested parties. We are now moving forward to 
the formal part of die process, which wifi lead to finalization of these regulations. 

The Commission's statement of consultation with tribal governments, implicit in its letter of September 27, 
2007, is incorrect Consultation has not happened. The Commission has not complied with itaConaultatian 
Policy (or with the longstanding and well-established principles and understandings between tribal 
governments and the federal government as to the meanings and proper applications of advance 
consultation). The Tribe feats that the Commission's statement in its letter, however, is telling as to the 
Commission’s pre-judgment of the issues involved with its Draft Rules. 

The Commission should comply with its own Consultation Policy, on which the Tribe and other tribal 
governments have relied, before moving forward to publish in the Federal Register any proposed rules. The 
Commission should, before moving forward to publish in die Federal Register any proposed rules, engage m 
meaningful govemment-to-govemment consultation with all (not just selected) tribal governments, by doing 
at least the following: (a) the Commission should distribute five current drafts of each component of ilx Draft 
Rules to all tribal governments so that all tribal governments engaged in tribal gaming may have an 
opportunity to prepare for effective consultation with the Commission (as each tribal government believes 
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appropriate), (b) die Commission should post on its website each of the various drafts exchanged between 
the Commission and its three purported advisory committees (including die TGWG, M-TAC, and T-TAC), 
or its contractor BMM International, which have been considered or relied upon by the Commission m 
formulating the current Draft Rules; (c) the Commission should post on its website the various 
communications and comments received by die Commission to date concerning the Draft Rules (including 
all communications from all non-tribal entities including but not limited to vendors, other persons within die 
Executive or Congressional Branches, state governments or their subdivisions, and other private parties); (d) 
following a reasonable and adequate time for each affected tribal government to review and to consider the 
materials in items (a) to (c) above, the Commission should hold a senes of consultation sessions with elected 
tribal leaders or their duly authorized representatives dom each tribal government wishing to be heard or to 
provide input on the Draft Rules (in this regard, a mere circulation by the agency of draft proposals coupled 
with a request for comments does not represent meaningful tribal consultation); (e) the consultation sessions 
(and it may be necessary to hold more than one consultation session in hjfot of the complexity of the issues 
raised by die Commission) should honor the customs and traditions of each tribal government wishing to be 
heard and should not be limited by foe Commission to arbitrary time limits ( re s tri c ted time blocks of fifteen 
or Unity minutes are simply inadequate in the case of what we understand to be more than a hundred pages 
of detailed standards included in the Draft Rules) or locations; and, (f) as to each substantive proposal 
previously submitted to foe Commission (and either accepted or rejected), foe Commission in connection 
with any proposed rule to be published m the Federal Register should identify foe proposal and discus* the 
incorporation or rejection of the proposal into the proposed rule so that each affected tribal government can 
effectively participate in any subsequent notice and comment rulemaking. 

ILL Tha Comndulcn has not CnmpKed with Federal Laws Regarding Advisory Committees. 

The three "advisory committees’' apparently used by foe Commission in connection with the Draft Rules, 
i.e.. the TGWG, die M-TAC, and foe T-TAC, have not complied and do not comply with foe Federal 
Advisory Committee Act (“FACA”). The advisory committees arc not chartered (leading to the obvious 
problem of the M-TAC being tasked to work with the Commission to develop standards to distinguish 
between class U and class III gaming even though foe issue of hflCS and game classification under the 
IGRA gre two separate issues), no notice has been given in foe federal register of meetings with foe advisory 
committees, no minutes have apparently been kept of the meetings between the committees and the 
Commission or foe Commission' s staff, and no budget or reports have been made in compliance with the 
FACA. The TGWG is not comprised solely of elected tribal officials or their authorized employees (in foot 
foe bulk of its participants appears to include vendors such as IGT, Bally's, Rocket Bingo, Nova Gaming (a 
key client of die Commission’s co n tractor BMM International), Multimedia Gaming, VGT, ere.). The T- 
TAC is a pparently comprised of only four members and is not representative of die tribal governments 
affected by foe Draft Rules. Although the Trib« does not question the experience of the members of the T- 
TAC, die Tribe does question the ability of only four members to represent effectively the interests atl of the 
tribal governments to be affected by the Draft Rides. The Tribe also believes that not all members of the M- 
TAC or die T-TAC are either elected tribal officials or their authorized employees (some appear only to be 
paid consultants). 

Against, this backdrop, the Commission apparently has engaged in private negotiations with foe TGWG, M 
TAC, and T-TAC regarding foe substance and wording of the Draft Rules. Many meetings and telephone 
conferences have apparently already occurred between these select industry groups and foe Commission, and 
the Commission’s staff, on the Draft Rules. Many drafts of the Draft Rides have apparently been exchanged 
and reviewed by foe Commission and these essentially select industry groups. The drafts have not been 
circulated by the Commission to all affected tribal govtrnments (as could easily have been done by the use 
of foe Commission’s website or through foe mails). 
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Although the efforts of the TGWG, M-TAC, and T-TAC may be valuable and well-intentioned, their efforts 
with the Commission hsve been to the exclusion of affected tribal governments. No effort has apparently 
been made by the Commission to ensure that the internal discussions and drafting efforts by the TGWG, M- 
TAC, and T-TAC, be made available to all affected tribal governmoita so that the spirit of the FACA, or the 
consultation requirements of the Commission or federal laws and policies on tribal consultations, would be 
met. Tribal governments should not have to turn to a vendor’s working group to learn the current status of 
the Commission's drafting efforts as to proposed regulations. The efforts of the TGWG, M-TAC, and T- 
TAC would not be and are not a substitute far effective consultation by the Commission with tribal 
governments. The Commission's advisory committees do not comply with the FACA and are not wtfoin any 
exception to the FACA, 

IV. The Comndastoa Apparently has not Compiled with Federal Laws 
Regarding Informal Balemaldng. 

The Commission’s current Draft Rules as to the Definitions Regulations, Game Classification Regulations, 
Technical Standards Regulations, and MICS Regulations are in essence a continuation of die Commission's 
prior efforts to promulgate game classification and technical standards regulations. The courts have 
specifically addressed the negative impacts occasioned m informal rulemakings when an agency has kept 
one record for the public, and thus for a court to review, and another for the agency. Additional concerns 
exist here, because to the extent that the Draft Rules represent no more than a continuation of its prior 
informal rulemakings, the Commission appears to have engiged in unlawful and repeated ex pane 
communications with selected segments of the industry. 

The Commission does not appeal to have kept or allowed s clear record as to its informal rulemaking efforts. 
The Commission has met in private and exchanged drafts in private of its proposed rules with a select, 
narrow segment of the industry. As the drafts form die basis for the Draft Rules, the Commission appears to 
have essentially developed the Draft Rules with only a select segment of the industry. Stated another way, it 
appears that a select segment of foe industry has been allowed in essence to write the Draft Rules the 
Commission will now seek to adopt Such a procedure does not allow for the open comment and effective 
participation by all affected parties (interestingly, foe Draft Rules appear to have been substantively affected 
by foe efforts of gaming vendors while the Commission has previously asserted that vendors lack standing 
under foe IGRA). The Commission has a duty to look out fix and to consider foe interests of all affected 
parties and, in particular, all tribal governments. That has not happened here. 

The Commission should identify all drafts and communication exchanged by the Commission with the 
TGWG, M-TAC, and T-TAC in connection with foe Draft Rules. The Commission should identify all 
proposals either received by or considered by foe Commission in connection with any rulemaking. The 
Tribe is gravely concerned that the record created by foe Commission thus for in connection with its 
rulemaking as to the Draft Rules will not permit a proper review by foe courts in connection with the 
Commission's rulemaking efforts. The Tribe would respectfully urge foe Commission to correct the current 
situation before substantial additional time, money, and energy has beat expended by tribal governments in 
responding to what on the surface appear to be clearly unauthorized regulations end standards. 

V. Conclusion 

The Commission’s current rulemaking and legislative efforts have created an environment of uncertainty 
making it difficult for the Tribe’s agencies to determine what new games or activities should or can be 
implemented in the Tribe’s gaming facilities. The Commission’s current rulemaking and legislative efforts 
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have created an environment of uncertainty for tribal agencies as to the regulation of tribal gaming facilities. 
The Commission’s rolemaking and legislative efforts have also created an environment of uncertainty 
between tribal gove rn me nts and statea as to the regulatory framework intended and provided by Congress in 
the 1GRA. That uncertainty will not be remedied by moving forward with the Draft Rules or the Legislative 
Proposals. If the Commission seeks to reduce die uncertainty surrounding tribal gaming by virtue of die 
Commission's rulemaking and legislative efforts, the Commission will abandon its Draft Rules end 
Legislative Proposals. 

The issues raised in the Draft Rules ted Legislative Proposals, whether under the Commission’s 
Consultation Policy or federal policies «nd lsws re^rdsng the govemment-to-govaranent relationship with 
tribal governments, are precisely die types of issues requiring effective and meaningful consultation with 
tribal governments. Before die Commission publishes any proposed rules in die federal register, the 
Commission should comply with its consultation policies by distributing the current versions of the Draft 
Rules to all tribal governments and allowing for effective consultation, on a govemmeot-to-govemment 
basis, as promised by die Commission. The Commission should do the same with respect to its Legislative 
Proposals. Effective and meaningful consultation may well have avoided the issues and legal difficulties 
associated with the Commission's Draft Rules and Legislative Proposals. 

The federal government should not unilaterally change its relationship with tribal governments as to tribsl 
gaming. The comments above are offered out of respect to the relationship between the Tribe and the federal 
go vernment If the Tribe has misimlerstood the actions of the Commission, any such miaunderstandma 
could be avoided by clear communication and disclosure by the Commission. As always, die Tribe remains 
willing to meet and to discuss with the Commsaion viable regulatory alternatives an maters of mutual 
import but any such alternatives must comply with the law and protect the Tribe’s interests. 

Nothing in these comments or this letter constitutes or should be construed as a waiver of any rights of the 
Miccosukee Tribe of Indians of Florida tinder the law or otherwise. The Tribe reserve* die right to take any 
and all positions, including positions that are different, or even contrary, to those stated above. 

Very truly yours. 



Stephen B. Otto 


•Via Telecopier and Electronic Mall Forwarding 


cc: 


Hon. Billy Cypress, Chairman, Miccosukee Tribe of Indians of Florida 
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Hobbs, Straus, Dean & Walker, LLP 

ATTORNEYS AT LAW 

2120 L STREET, NW • SUITE 700 • WASHINGTON, DC 20037 
TEL: 202.822.82S2 • FAX: 202.296.8834 

WWW.ttSDWLAW.COM 


March 7, 2008 

Via Hand Delivery, Electronic Mail and Fax 


Philip Hogen, Chairman 
Norm DesRosiers, Vice-Chairman 
National Indian Gaming Commission 
1441 L St., N.W., Suite 9100 
Washington, DC 20005 

Re: Co mments on Electronic or Electromechanical Facsimile Definition (72 Fed. Reg. 

6048 1 (October 24. 200711: Comments on Class II Classification Standards (72 
Fed. Ree. 60483 1 October 24. 20070: Comments on Technical Standards (72 Fed. 
Reg. 60508 (October 24, 200711: and Comments on Class 11 Minimum Internal 
C ontrol Standards 172 Fed. Reg. 60495 (October 24, 200711 

Dear Chairman Hogen and Vice-Chairman DesRosiers: 

Below please find comments on behalf of the Seminole Tribe of Florida, the Metlakatla 
Indian Community, the Kickapoo Traditional Tribe of Texas and the Wichita and Affiliated 
Tribes of Oklahoma on the National Indian Gaming Commission's ("NIGC") proposed Class II 
regulations referenced above. Our tribal clients respectfully urge the Commission to withdraw 
the proposed Classification Standards and Facsimile Definition, which are contrary to the Indian 
Gaming Regulatory Act ("IGRA"), case law and prior decisions by the Commission, and take a 
fresh look at the classification issue after completing work on reasonable Class II Technical 
Standards and Minimum Internal Control Standards ("MICS”), which our clients continue to 
believe could benefit the Class II industry. 

Significant effort and expense was made to draft the Technical Standards and MICS 
regulations submitted to the NIGC by the Technical Tribal Advisory Committee ("TTAC") and 
MICS Tribal Advisory Committee (''MTAC") (collectively referred to as (''Tribal Advisory 
Committees")). However, at present both the Technical Standards and MICS regulations 
published as proposed regulations by the NIGC contain a number of arbitrary and unreasonable 
requirements. Unless these deficiencies are corrected, these published regulations would cause 
significant harm to the viability of Class II gaming. While the NIGC published drafts are 
unacceptable, our tribal clients stand ready to work with the Commission, vendors and other 
tribes to reconcile these published regulations with the industry-supported versions submitted by 
the Tribal Advisory Committees. 


806 S.W. BROADWAY ■ SUITE 800 • PORTLAND. OR 97205 • TEL 503.2*2.1745 - Fax 503.242.1072 
117 PARK AVENUE ■ SECOND FLOOR ' OKLAHOMA CITY OK 73102 ■ TEL 405 602.9425 - FAX 405.602.9426 
400 CAFTTOL MALL - 11TH FLOOR ■ SACRAMENTO, CA 95614 * TEL 91 6.442.9444 • FAX 916.442.8344 
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Background 

Seminole Tribe of Florida . The Seminole Tribe has been a leader in the development of 
Indian gaming. The Tribe was the first tribe to open a Class II bingo hall and has been 
conducting gaming to provide revenue for tribal programs for over 25 years. Until recently, the 
Tribe was limited to Class II gaming due to the failure of the State and the federal government to 
follow federal law by refusing to compact or issue procedures in lieu of a compact. However, 
late last year the Tribe and the State of Florida entered into a Class III Compact that permits the 
Tribe to offer slot machines and other forms of gaming. However, that Compact is the subject of 
two separate court challenges. Thus, Class II gaming remains very important to the Tribe, which 
currently operates numerous Class II technologic aid devices at its seven gaming facilities. As 
you know, Charlie Lombardo has been an active participant on behalf of the Tribe on the 
Commission's Class II Technical Tribal Advisory Committee. 

Metlakatla Indian Community . The Metlakatla Indian Community is located on the 
Annette Islands Reserve in Southeast Alaska. The Community operates a small Class II gaming 
facility, which is an important source of both revenue and jobs for the Community. Class II 
gaming is vital to the Community since the Community has been unable to negotiate a Class 111 
compact with the State. In past years the Community operated both a forest products plant and a 
fish cannery, but for economic reasons unrelated to the Community, both of these sources of 
income and employment have been shut down for some years and the Community has high 
unemployment except in the fishing season. Due to the small size of its gaming operation, the 
Community is particularly concerned that the NIGC increase the threshold for Tier A MICS 
compliance to at least two million dollars. 

Kickapoo Traditional Tribe of Texas . The Kickapoo Traditional Tribe of Texas has a 
small (125 acre) reservation near Eagle Pass, Texas. The Tribe operates a Class II gaming 
facility on its reservation, which is the primary source of jobs for tribal members and revenue for 
tribal programs. Class II gaming is extremely important to the Tribe, as the State of Texas has 
refusal to negotiate a Class III compact with the Tribe and has fought the Tribe's efforts to 
obtain Class III procedures, notwithstanding the fact that the State permits a wide range of 
gaming activities. 

Wichita and Affiliated Tribes of Oklahoma . The Wichita and Affiliated Tribes of 
Oklahoma (Wichita, Waco, Keechi, Tawakonie) reside on the Wichita Indian Reservation in 
West-Central Oklahoma. The Tribes do not operate any gaming facility but hope to in the near 
future in order to bring much-needed governmental revenues to the Tribes to support services to 
their members. Due to the Tribes’ meager existence, options for financing to develop a gaming 
facility are extremely limited. Class II vendors have a strong history of assisting with start up 
facilities and the clientele in Oklahoma demand the availability of Class II machines as part of 
any successful gaming facility. Thus, while the Tribes have entered into a compact with the 
State of Oklahoma, the Tribes’ ability to realize some of the many benefits other tribes have 
obtained through gaming hinges upon a viable Class II market. 
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1. Comments on Proposed New Definition for "Electronic or Electromechanical 
Facsimile. " 


Our tribal clients strongly object to the NIGC's proposal to amend the definition of 
"Electronic or Electromechanical Facsimile" found at 25 C.F.R. 502.8. 1 According to the NIGC, 
this change is necessary to ”make[] clear that all games including bingo, lotto and 'other games 
similar to bingo,' when played in an electronic medium, are facsimiles when they incorporate all 
of the fimdamental characteristics of the game." 72 Fed. Reg. 60,483. 2 This proposed change 
fails to recognize that both the legislative history of 1GRA and case law indicate that the relevant 
test for facsimile is not whether the game is played in an electronic format, but whether the 
electronic format changes the fimdamental characteristics of the Class 11 game by permitting a 
player to play alone with or against the machine. 

The IGRA provides that Class II gaming does not include "electronic or 
electromechanical facsimiles of any game of chance or slot machines of any kind," 25 U.S.C. 
2703(7)(BXii), however, the term "facsimile" is not defined by the statute. The legislative 
history suggests that Congress did not intend the facsimile prohibition to restrict the use of 
electronics to play bingo games. Instead, the term facsimile was used as shorthand for games 
where, unlike true bingo games, the player plays only with or against the machine and not with 
or against other players. As explained in the Senate Report: 

The Committee specifically rqects any inference that tribes should 
restrict class II games to existing games [sic] sizes, levels of 


1 The present role, adopted in 2002, provides the following definition: 

Electronic or electromechanical facsimile means a game played in an electronic 
or electromechanical format that replicates a game of chance by incorporating 
all of the characteristics of the game, except when, for bingo, lotto, and other 
games similar to bingo, the electronic or electromechanical format broadens 
participation by allowing multiple players to play with or against each other 
rather than with or against a machine. 

The proposed rule would change the definition to the following: 

(a) Electronic or electromechanical facsimile means a game played in an 
electronic or electromechanical format that replicates a game of chance by 
incorporating all the fimdamental characteristics of the game. 

(b) Bingo, lotto, and other games similar to bingo, pull -tabs, and instant 
bingo games that comply with part 546 [the proposed classification standards] of 
this chapter are not electronic or electromechanical facsimiles of any games of 
chance. 

2 As an initial matter, it is not clear from the proposal which characteristics are ’’fimdamentar and what it 
means to "incorporate” a characteristic into an electronic format. If anything, this change to the definition of 
facsimile further confuses the distinction between Class II and Class III. 
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participation, or current technology. The Committee intends that 
tribes be given the opportunity to take advantage of modem 
methods of conducting class II games and the language regarding 
technology is designed to provide maximum flexibility . In this 
regard, the Committee recognizes that tribes may wish to join with 
other tribes to coordinate their class II operations and thereby 
enhance the potential of increasing revenues. For example, linking 
participant nlavers at various reservations whether in the same or 
different States, bv means of telephone, cable, television or 
satellite may be a reasonable approach for tribes to take . 

Simultaneous games participation between and among reservations 
can be made practical by use of computers and 
telecommunications technology as long as the use of such 
technology does not change the fundamental characteristics of the 
bineo or lotto games and as long as such games are otherwise 
operated in accordance with applicable Federal communications 
law. In other words, such technology would merely broaden the 
potential participation levels and is readily distinguishable from the 
use of electronic facsimiles in which a single participant plavs a 
game with or against a machine rather than with or against other 
players . 

S. Rep. No. 100-446 at 9 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3079 (emphasis added). 

In other words, the use of technology, even if it allows fundamental characteristics of 
bingo to be played in an electronic format, does not necessarily make a bingo game a 
"facsimile.” Rather, a bingo game played using technologic aids (which are expressly permitted 
by 25 U.S.C. 2703(7)(A)(i)), only becomes a facsimile if the technology permits the player to 
play "with or against a machine rather than with or against other players." 

The courts have agreed with this interpretation. In the MegaMania cases, the courts ruled 
that MegaMania is not an exact copy or duplicate of bingo and thus not a facsimile because the 
game of bingo is not wholly incorporated into the player station; rather, the game of bingo is 
independent from the player station, so that the players are competing against other players in the 
same bingo game and are not simply playing against the machine. See United States v. 103 
Electronic Gambling Devices . 223 F.3d 1091, 1 100 (9th Cir. 2000); United States v. 162 
MegaMania Gambling Devices . 231 F.3d 713, 724 (10th Cir. 2000). 3 As drafted, the NIGC's 


The applicable test for distinguishing between aids and facsimiles was explained by the Tenth Circuit; 

Courts reviewing the legislative history of the Gaining Act have recognized an 
electronic, computer or technological aid must possess at least two 
characteristics; (1) the ’'aid" must operate to broaden the participation levels of 
participants in a common game, sw Spokane Indian Tribe v. United States . 972 
F.2d 1090, 1093 (9th Cir. 1992); and (2) the "aid" is distinguishable from a 
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proposed change to the definition of "facsimile" ignores this critical distinction and would 
unlawfully restrict the range of technologic aids available to tribes. There is no legal basis for 
the NIGC to alter the current definition, which was adopted in 2002 for the express purpose of 
bringing the NIGC's previous definition of "facsimile" into compliance with case law. 4 

2. Comments on Class II Classification Standards . 

The NIGC's proposal includes a comprehensive regulatory scheme in a new Part 546 for 
classifying and certifying Class II "games played with electronic components." Proposed 546.2. 
The proposed rule contains detailed requirements for such games and a process for approval by a 
testing laboratory and the NIGC. Tribal gaming commissions have no meaningful role under 
this framework proposed by the NIGC, other than the ability to impose requirements in addition 
to those enumerated in the regulations. This is directly contrary to the IGRA, which specifies 
that tribes have the primary responsibility to "license and regulate . . . class II gaming on Indian 
lands within such tribe's jurisdiction .. . ." 25 U.S.C. 2710(bXl) s 

In addition, the substance of the proposed classification regulations would unlawfully 
restrict the range of Class II games available to tribes. The proposed rule would restrict tribes to 
"traditional" bingo and allow only minor variations for games similar to bingo. 6 It also would 


"facsimile* 1 where a single participant plays with or against a machine 
rather than with or against other players. Cabazon Band of Mission Indians 
v. National Indian Gamine Comm'n. 304 U.S. App. D.C. 335, 14 F.3d 633, 636- 
37 (D.C. Cir), cert, denied. 512 U.S. 1221, 129 L.Ed.2d 836, 114 S.Ct 2709 
(1994) (Cabazon HU . Courts have adopted a plain-meaning interpretation of the 
term "facsimile” and recognized a facsimile of a game is one that replicates the 
characteristics of the underlying game. See Svcuan Band of Mission Indians v. 

Roache . 54 F,3d 535, 542 (9th Cir. 1994) ("the first dictionary definition of 
'facsimile' is 'an exact and detailed copy of something."' (quoting Webster’s 
Third New Inti Dictionary 813 (1976))), set denied. 516 U.S. 912, 133 
L.Ed.2d 203, 1 16 S.Ct. 297 (1995); Cabazon II . 827 F. Supp. at 32 (same); 

Cabazon III . 14 F.3d at 636 (stating "[a]s commonly understood, facsimiles are 
exact copies, or duplicates."). 

162 MeeaMania Gambling Devices. 231 F.3d at 724 (emphasis added). 

* The NIGC cites Svcuan Band of Mission Indians v. Roache . 54 F.3d 535(9“' Cir. 1 995) (involving 
electronic pull-tabs), for the proposition "that even if a player is playing against another player and not simply the 
machine that the game may nonetheless be a facsimile." 72 Fed. Reg. 60,482. However, the validity of this 
analysis (which concluded that an electronic pull-tab is a facsimile of a pull-tab) is doubtful in light of the Ninth 
Circuit's subsequent ruling in United States v. 103 Electronic Gambling Devices. 223 F.3d 1091, 1100 (9th Cir, 
2000), where the court held that electronic bingo cards could be used in a Class II game and did not result in a 
facsimile. 

5 The NIGC also asserts jurisdiction to set requirements for testing labs, which it does not have under the 

IGRA. 


The Commission has decided to reject the view, expressed in the preamble to its 2002 regulations, that 
games similar to bingo are not required to meet all of the statutory requirements of bingo. As explained by the 



149 


restrict the types of technologic aids available to tribes for Class II games. 7 Ironically, the 
proposal would use technology to restrict Class II gaming by requiring that Class II aids comply 
with arbitrary restrictions designed to detrimentally slow game play, restrict prizes values and 
mandate levels of player participation and interaction with the aid device. This proposed 
language frustrates Congress's intent in adopting IGRA. 

Congress intended to cast a wide net to allow tribes to offer an expansive range of game 
variations under the broad category of bingo by broadly defining bingo to mean any game that 
meets three basic requirements set out in the IGRA. 25 U.S.C. 2703(7XA)(i). In fact, Congress 
made clear that tribes could offer not just "bingo," but numerous related games - "pull-tabs, 

lotto, punch boards, tip jars, instant bingo ” |d- Moreover, rather than stop with the 

enumerated list of games. Congress then went on to specify that tribes also could offer any "other 
games similar to bingo." In short, Congress was not trying to limit tribes to a restrictive set of 
bingo-type games (such as only games with a 5x5 card and 75 numbers), but, consistent with the 
Supreme Court's ruling in California v. Cabazon Band of Mission Indians . 480 U.S. 202 (1987), 
to recognize that tribes were entitled to offer a very vast range of Class II games. As explained 
in the Senate Report, "Consistent with tribal rights that were recognized and affirmed in the 
Cabazon decision, the Committee intends . . . that tribes have maximum flexibility to utilize 
games such as bingo and lotto for tribal economic development." S. Rep. No. 100-446 at 9. 
Further emphasizing the broad scope of Class II, Congress also explicitly stated that tribes could 
offer such games with "electronic, computer, or other technologic aids." 25 U.S.C. 

2703(7XA)(i). 

The IGRA draws a bright line between Class II and Class III gaming, allowing tribes to 
play as Class II games a wide range of bingo and specified bingo-like games and permits 
electronics to be used in the play of such games, as long as the electronics do not allow a player 
to play alone with or against the device. In the case of bingo, the IGRA specifies the 
requirements for a game to qualify as Class II bingo. Thus, any game that meets the three IGRA 
classification requirements for bingo can be played with electronic aids as a Class II game, as 
long as the electronics are "readily distinguishable from the use of electronic facsimiles in which 
a single participant plays a game with or against a machine rather than with or against other 
players." S. Rep. No. 100-446 at 9. There is no basis, or more importantly authority, for the 
NIGC to impose additional classification requirements that are outside those set forth by 
Congress. 


Commission in 2002, a game that meets all of the requirements of bingo would be bingo - not a game similar to 
bingo. Only minor differences (the number of spaces on the card and the size of the ball draw) would be permitted 
for games similar to bingo, even though such games were previously recognized as "bingo." This dramatic change 
in position is, for the reasons expressed by the NIGC in 2002, illogical and contrary to the plain language of the 
IGRA. 

7 For example, the NIGC proposes to impose numerous arbitrary, harmful and unlawful limitations on the 

value of the game- winning prize, size of the bingo card, and the length of the buy-in period. 
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Of particular note, the NIGC claims that Congress did not intend for tribes to offer bingo 
aids that result in "one-touch" games through the use of auto-daub, notwithstanding the broad 
language for Class II in the IGRA and the legislative history. However, to support this claim the 
NIGC misquotes the Senate Report in the preamble to the proposed rule. According to the 
NIGC, "[i]n adopting IGRA, Congress observed that ... a Class III facsimile results if those 
electronic aids incorporate all of 'the fundamental characteristics.'” 72 Fed. Reg. 60,485. 
However, as shown above, the actual quote is that an aid cannot "change the fundamental 
characteristics of the bineo or lotto games " by allowing a single participant to play alone with or 
against the machine. In short, this key language used by the NIGC to support its argument 
against "one-touch" actually says nothing of the sort. To the contrary, the language suggests that 
"one-touch" is permissible as long as the aid device does not permit a single player to play with 
or against the machine. 

The courts have agreed with an expansive definition of Class II. As explained by the 
Ninth Circuit: 


The Government's efforts to capture more completely the 
Platonic "essence" of traditional bingo are not helpful. Whatever a 
nostalgic inquiry into the vital characteristics of the game as it was 
played in our childhoods or home towns might discover, IGRA's 
three explicit criteria, we hold, constitute the sole legal 
requirements for a game to count as class II bingo. 

There would have been no point to Congress's putting the 
three very specific factors in the statute if there were also other, 
implicit criteria. The three included in the statute are in no way 
arcane if one knows anything about bingo, so why would Congress 
have included them if they were not meant to be exclusive? 

Further, IGRA includes within its definition of bingo "pull- 
tabs, ... punch boards, tip jars, [and] instant bingo ... [if played in 
the same location as the game commonly known as bingo]," 25 
U.S.C. § 2703(7)(AXi), none of which are similar to the 
traditional numbered ball, multi-player, card-based game we 
played as children. ... Instant bingo, for example, is as the Fifth 
Circuit explained in Julius M. Israel Lodge ofB'nai B'rith No. 

2113 v. Commissioner, 98 F.3d 190 (5th Cir. 1996), a completely 
different creature from the classic straight-line game. Instead, 
instant bingo is a self-contained instant-win game that does not 
depend at all on balls drawn or numbers called by an external 
source. See id. at 192-93. 

Moreover, § 2703(7XA)(i)'s definition of class II bingo 
includes "other games similar to bingo," 25 U.S.C. § 
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2703(7XA)(i), explicitly precluding any reliance on the exact 
attributes of the children's pastime. 


103 Electronic Gambling Devices . 223 F.3d at 1 096. See also 162 MegaMania Gambling 
Devices . 23 1 F.3d at 723 ("While the speed, appearance and stakes associated with MegaMania 
are different from traditional, manual bingo, MegaMania meets all of the statutory criteria of a 
Class II game, as previously discussed. 1 '). 

Nevertheless, the NIGC has crafted a regulatory scheme that fails to honor Congress' 
authorization for tribes to be able offer an expansive range of electronically-aided Class II games 
into a narrow authorization for a very limited form of electronic bingo. The end result is the 
creation by the NIGC of a new game that likely has never been played in any bingo hall at any 
time. Moreover, no electronic bingo game previously approved by the courts or the NIGC would 
satisfy these requirements. This clearly is not what Congress intended when it enacted the broad 
Class II provisions of the IGRA. 

Significantly, it also is not how the NIGC has previously interpreted the IGRA. In the 
preamble to its 1992 definition regulations, the NIGC stated: 

[One] commenter suggested that class II gaming be limited to 
games involving group participation where all players play at the 
same time against each other for a common prize. In the view of 
the Commission, Congress enumerated those games that are 
classified as class II gaming (with the exception of "games similar 
to bingo"). Adding to the statutory criteria would serve to confuse 
rather than clarify. Therefore, the Commission rejected this 
suggestion. 

[Another] commenter questioned whether the definition of 
bingo in the IGRA limits the presentation of bingo to its classic 
form. The Commission does not believe Congress intended to limit 
bingo to its classic form. If it had, it could have spelled out further 
requirements such as cards having the letters ”B" "I" "N" "G" "O" 
across the top, with numbers 1-15 in the first column, etc. In 
defining class II to include games similar to bingo. Congress 
intended to include more than "bingo in its classic form" in that 
class. 


. . . Congress enumerated the games that fall within class II 
except for games similar to bingo. For games similar to bingo, the 
Commission added a definition that includes the three criteria for 
bingo and, in addition, requires that the game not be a house 
banking game as defined in the regulations. The Commission 
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believes that Congress did not intend other criteria to be used in 
classifying games in class II. 

57 Fed. Reg at 12382, 12387 (1992). 

In addition to the general objection to proposed Classification Standards, we submit on 
behalf of our tribal clients the following non-exclusive list of specific objections. 

Section 5463 — Definitions 

The proposed section contains a number of arbitrary, and limiting, definitions for bingo, 
lotto, pull-tabs, instant bingo and other games simitar to bingo, to which our tribal clients object. 
These definitions are discussed below. 

Game. Proposed section 546.3(a) unlawfully attempts to redefine the term "game” for 
bingo and other games similar to bingo, notwithstanding the fact that bingo is already defined by 
the IGRA. The three statutory requirements are the exclusive requirements for bingo. The 
NIGC’s proposed definition of "game” would impose requirements beyond those found in the 
IGRA definition of bingo and therefore would be unlawful. For example, the proposed 
definition suggests that there can be only one game-winning pattern, which is contrary to the 
IGRA definition of bingo, which permits multiple game-winning patterns, as long as they are 
pre-designated. 

Lotto. The proposed rule would define "lotto" to be a game "played in the same manner 
as the game of chance commonly known as bingo." Under this proposed definition, lotto would 
be defined out of existence as a separate Class II game. In interpreting the IGRA it is clear that 
Congress intended lotto to have a separate meaning since it is listed as a game separate from 
bingo. 


Progressive prize. Proposed section 546.3(d) includes in the definition of progressive 
prize the requirement that "{a]ll contributions to the progressive prize must be awarded to the 
players." No justification is given for this limitation, which is contrary to common industry 
practice in both Class II and Class III jurisdictions, where the operator of the pool generally 
charges a fee against the pool as compensation for managing the pool. 

Sleep. It appears that this definition has beat added by the Commission to support its 
opposition to "auto-daub." The definition defines "sleep" to include both failing to cover and 
failing to claim a prize, however, the IGRA definition of bingo does not require a separate 
"claim" action by the play. To the contrary, the IGRA provides that the game is "won" by the 
first player to cover a game- winning pattern. The imposition of an additional claim requirement 
is contrary to the IGRA requirements for bingo. There also is no legal basis for requiring that a 
player be permitted to "sleep" a bingo. 
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Pull Tabs. This definition would mandate that pull-tabs be made of paper or other 
tangible material. In other words, it would preclude the possibility of electronic pull-tabs. This 
is contrary to recent case law in Ninth and Tenth Circuit holding that electronic bingo cards are 
permissible. 

Instant bingo. According to the NIGC, the game is functionally the same as pull-tabs, 
however. Congress listed them separately and therefore clearly intends that they be treated as 
separate games. 

Section 546.4 — Criteria for First Statutory Requirement 

Card Standards. While the rule would permit electronic cards, it states that "[a]t no time 
shall an electronic card measure less than two inches by two inches or four square inches if other 
than a square card is used." Proposed 546.4(b). These requirements are arbitrary, especially 
since no allowance is made for small display screens (i.e. hand-held bingo minders). In that 
same section, the Commission explains that the card must be "clearly visible." However, as long 
as the card is clearly visible, there is no apparent justification for requiring a card with the 
dimensions mandated in the proposed rule. Further, we note that many bingo minders (which 
allow players to play many cards at the same time) display individual cards that are smaller than 
two-by-two inches. 

The rule also would require that bingo be played with a traditional five-by-five card. 
Proposed 546.4(c). This is a dramatic change in position for the Commission, which has 
consistently taken the position over the years that Congress did not intend to limit tribes to 
traditional bingo. It also is contrary to the MegaMania cases. According to the Commission, 
other card configurations could be permitted as games similar to bingo. While this might sound 
reasonable, tribes and the Commission have viewed games similar to bingo as permitting a much 
wideT range of bingo-type games, including ones that do not meet all of the IGRA requirements 
for bingo. In effect, the Commission's proposal would limit games similar to bingo to games that 
have, until now, been considered to be bingo. This change would have a significant negative 
operational impact, since games similar to bingo can be played only in locations where bingo is 
played. 25 U.S.C. 2703(7)(AXi). 

Display. The rule also would require that Class II games prominently display a message 
that the game is bingo or a game similar to bingo. Proposed 546.4(d). It is unclear why this 
message is necessary, especially if the bingo game is clearly displayed on the video screen. We 
understand that this requirement originally was suggested by the Justice Department, but it is, in 
our view, an arbitrary and unnecessary requirement. 

Prize Limitations. Further, the rule would impose significant limitations on prizes. The 
rule would prohibit "[rjandom or unpredictable prizes . . . ." Proposed 546.4(g). According to the 
proposal, "[a]ll prizes in the game, except for progressive prizes, must be fixed in amount or 
established by formula and disclosed to all participating players in the game.” Id, As further 
explained: 
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All prizes in a game, including progressive prizes, must be 
awarded based on the outcome of the game of bingo and may not 
be based on events outside the selection and covering of numbers 
or other designations used to determine the winner in the game and 
the action of the competing players to cover the pre-designated 
winning patterns. The prize structure must not rely on an 
additional element of chance other than the play of bingo. 

Proposed 546.4(n). Later in the proposed rule, the Commission clarifies that "the order of, or 
quantity of, numbers or other designations . . . may affect the prize awarded for completing any 
previously designated winning pattern in a game." Proposed 546(k). However, the limitations 
proposed by the NIGC are significant and without justification. Bonus wheels and similar 
devices are common in Indian and non-Indian bingo halls and there is no indication that 
Congress intended to restrict this aspect of "traditional” bingo. We see nothing in the 1GRA, 
which simply requires that bingo be played "for prizes," that would preclude random or 
unpredictable prizes. 

In addition, the proposal would require that the game-winning prize be awarded in every 
game and be no less than one cent. Proposed 546.4(h). We note that MegaMania, approved by 
the Ninth and Tenth Circuits, did not require that the game winning prize be awarded in each 
game. Similarly, the one cent rule is completely arbitrary and should be eliminated. 

Section S46.S —Criteria for Meeting Second Statutory Requirement 

In this section the NIGC continues its effort to limit bingo to its view of what is 
"traditional.” Again, such requirements are contrary to the IGRA and should be removed. 

Pre-drawn Numbers. The NIGC repeats its view (expressed in NIGC bulletins and 
advisory opinions) that games played with pre-covered or pre-drawn numbers (such as bonanza- 
style bingo) are not permitted to be played in an electronic format. The Commission's rationale, 
is that the term "when” used in the definition of bingo has a temporal meaning and requires that 
numbers be covered at the same time that they are drawn or determined. However, as in its 
previous guidance, the NIGC ignores the argument that when also has a conditional meaning (the 
player covers "IF" matching numbers are drawn or determined), even though the definition of 
"when" quoted by the NIGC in the preamble includes the conditional "IF" meaning. The NIGC 
is incorrect in its belief that games played with pre-drawn balls cannot be bingo or at least games 
similar to bingo, especially since such games are recognized as such under the laws of a number 
of states. Amazingly, the Commission previously acknowledged that bonanza-style can be 
played in "live session bingo play," 71 Fed. Reg. 30,245. There is no logical basis for the 
Commission's position that such games can be played in a "live" format, but not with electronic 
aids. Both forms are "live" bingo games. 
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Auto-daub & Cover. The rule also prohibits "auto-daub" and requites that players "must 
take overt action after numbers or designations are released by touching the screen or a 
designated button." Proposed 546.5(e). Further, the rule would prohibit a player from catching- 
up and covering previously missed balls later in the game, even though this is permitted in 
almost every traditional bingo game. Proposed 546. 5(i). An exception is made for the game- 
winning prize, but not for bonus or progressive prizes. There is no legal basis for any of these 
limitations. In the case of auto-daub, the restriction is particularly unreasonable, since this 
feature is common in non-Indian bingo halls throughout North America. In the Preamble, the 
NIGC claims that "[ijmplicit" in the IGRA requirement that a bingo game is won by the first 
person to cover is a requirement that "a player must make some overt action to win the game." 

72 Fed. Reg. 60,486. However, this "logic" ignores the fact that functions performed by the aid 
device ARE the player’s actions. Simply put, when the device assists the player by covering 
matching spots on the bingo card, that action is the player's action. 8 

Substitute Players. The NIGC asserts that ”[t]he gaming facility or its employees may not 
play as a substitute for a player." Proposed 546.5(m). There is no real explanation for this 
limitation, which would be contrary to an advisory opinion issued by the NIGC on November 14, 
2000, where it opined that "proxy play" (where facility employees covered the cards for the players) 
was permitted for Class II games. Thus, this limitation should be removed. 

Section S46.6 — Criteria for Meeting Third Statutory Requirement 

Proposed Section 546.6(a) sets forth a number of additional requirements, which are 
completely arbitrary and should be removed. We discuss these provisions below. 

Ball Release &Game Winning Pattern. According to the rule, each game can have only 
one game-winning pattern, the winning pattern must have at least three spaces, and bonus 
patterns must have at least two spaces. Proposed 546.6(c)-(d). There is no legal basis for these 
limitations. 

Since the NIGC now agrees that a bingo game can be played with a single ball release 
(72 Fed. Reg. 60,486), the language in Proposed 546.6(f) appears to have been included in error, 
since it is based on the requirement for at least two releases. We assume that this language will 
be removed in any final rule. 

Buy-in period. The NIGC requires at least six players to begin play. Otherwise, the 
game must wait at least two seconds before beginning play with no fewer than two players. 
Proposed 546.6(a). Consistent with the Senate Report language quoted above and case law, we 
agree that there must be at least two players in each game. However, the requirement for six 
players and a two second delay period are completely arbitrary and should be eliminated. 


s Similarly, a person can access his/her bank account through the internet and instruct the bank to make a 
payment at the beginning of every month to his/her mortgage company. That person is still the one making 
payments to the mortgage company, even though no further action is required by the person. Like auto-daub, the 
computerized system helps the customer by taking action on his/her behalf. 
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Ante-up rules. The proposed rule would prohibit the "ante-up” style of game approved in 
the MegaMania cases. While NIGC concedes that ante-up games are permitted, it proposes 
game rules that are contrary to the game features approved in the MegaMania cases. 

Specifically, the game requires that at least two players must agree to ante-up. If not, the last 
player "will be declared the winner of the game-winning prize, and the game will end, provided 
that player obtains, covers (daubs), and claims the game-winning pattern." Proposed 546. 6(n). 
There is nothing controversial about awarding the game-winning prize to the last player if he/she 
covers the pattern. However, the NIGC then proposes the absurd requirement that ''[i]f all 
players leave the game before a game-winning pattern is obtained, covered (daubed), and 
claimed by a player, the game will be declared void and wagers returned to the players ." Id. 
(emphasis added). Apparently, all players would get a full refund even if they had paid and 
played multiple rounds, but had dropped out before a player covered the game-winning pattern. 
On its face, this would appear to require refunds, even if the players had won interim prizes 
during earlier rounds of the ante-up game! Such a requirement would be at odds with the 
MegaMania cases and would be impractical. 

Sleep. Proposed 546.6(1) provides that if a player sleeps the game-winning pattern "[t]he 
same value prize must be awarded to a subsequent game-winning player in the game." Thus, if 
there are two players in the game (one at a 5 cent buy-in level and one at a $5 buy in level) and 
the player at the higher level fails to cover the game-winning pattern, then the rule would require 
that the 5 cent player win the prize from the $5 level if he/she covers the game-winning pattern. 
We are not aware of any "traditional" bingo game that is played under such an unfair and 
arbitrary rule. The prize should be based on the prize table for the individual player's buy-in 
level. 

Section 546.7 — Criteria for Non-EIectronic or Electromechanical Facsimiles Pull-tabs or 
Instant Bingo 

This section reflects the NIGC's view that pull-tabs must be made of paper or other 
tangible material in order to avoid being an electronic or electromechanical facsimile. While the 
NIGC agrees that a technologic aid may "read and display the contents of the pull-tab as it is 
distributed to the player" the proposed rule would not permit the device to validate the pull-tab or 
otherwise accumulate credits. We understand that this change from a previous draft of the 
proposed rule was requested by the Justice Department, however, there is no rationale provided 
in the proposed rule for why such a feature would be not allowed for a Class II aid device. Also 
at the request of the Justice Department, the rule would require that the aid device display- 
"THIS IS THE GAME OF PULLTABS." Finally, the rule would limit the size of the print on 
the pull-tab to eight point font. Once again these requirements are arbitrary and contrary to law 
and should be removed. 

Further, the rule would prohibit pull-tab systems where paper pull-tabs are electronically 
read at a central location and the results transmitted to individual player stations. Proposed 
546.7(k). The NIGC provides no real justification for this limitation, except for a general 
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unwillingness to allow any feature that was not expressly permitted favorable in recent pull-tab 
cases. There is no legal basis for this limitation, which should be removed. 

Section 546.8 — Approval Process for Games 

The entire approval process is fundamentally flawed, since it fails to respect the primary 
role of tribal regulators under the IGRA. For example, there is no ability under the proposed rule 
for a tribe or vendor to appeal a negative decision by the testing laboratory. Instead, the 
proposed rule appears to permit a tribe to challenge only a favorable certification by the testing 
laboratory. Proposed 546.8(eXl). This is contrary to fundamental due process. The rule should 
permit a challenge to the "formal written report" issued by the lab at the conclusion of the 
process, rather than just to a decision by the lab to certify that a game complies with the 
applicable standards. Further, the proposed rule would require advance certification by an 
independent testing laboratory determined to meet standards set by the Commission before a 
game could be put in play. According to the proposed regulations, the Chairman of the NIGC or 
his designee would have 60 days to object to any certification issued by a testing laboratory. 
Proposed 546.8(eXlX>i)- However, even after 60 days, the Chairman or his designee is 
permitted to object to a previously certified game "upon good cause shown.” Proposed 
546.9(eXlXiti)- In other words, there never would be any certainty about a game classification 
decision. It likely would be impossible for a vendor to operate and raise capital in such an 
uncertain regulatory environment. 

Section 546.9 — Compliance with Part 546 Standards 

As written, the proposed rule would impose a significant unfunded mandate on tribes to 
implement an NIGC-designed compliance program. The result is that tribal regulators would be 
transformed into little more than NIGC field agents, which is contrary to Congress' intent to 
promote strong tribal governments and to maintain tribal regulators as the primary regulators of 
gaming that takes place on tribal lands. 

3. General Comments on Technical Standards and MICS . 

The NIGC first published its proposed draft Class 11 Technical Standards on August 1 1 , 
2006. This first draft was an unwieldy compilation of Class III technical specifications lifted 
from a number of non-tribal gaming jurisdictions in the United States and abroad. Imposing 
such Class III technical specifications on Class 11 gaming systems would have inappropriately 
forced Class II system-based technologic aids to meet technical requirements appropriate only 
for Class III machine-based games. This approach would have caused significant legal and 
regulatory uncertainty and imposed unnecessary costs on the Class II industry and likely 
destroyed the industry. 

At a hearing on September 19, 2006, the NIGC heard from a broad cross-section of tribal 
leaders, regulators, attorneys, manufacturers and other tribal gaming industry representatives 
who all testified that the draft standards would cause severe economic harm to Indian tribes. 
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Several major Class II gaming manufacturers testified that imposing such misguided regulations 
on the industry would likely cause them to abandon the Class II industry altogether. A 
subsequent economic impact analysis commissioned by the NIGC confirmed that the economic 
cost to tribes of the combined proposal would in fact be in the billions of dollars. 

In a follow up meeting held shortly thereafter in December of 2006, the NIGC recognized 
that the standards might be improved with the assistance of the NIGC Tribal Advisory 
Committee (TAC) and technical experts from tribes and the Class II industry. The NIGC invited 
the TAC to assemble a working group of Class II gaming experts to work with the TAC to revise 
the proposed Technical Standards so that they better reflected the technological reality of Class II 
gaming systems. Our tribal clients have been active participants in this effort. 

In the space of 50 days, the Tribal Advisory Committee and the newly formed tribal 
gaming work group committed enormous time and resources working with senior NIGC staff to 
produce an alternative set of Technical Standards. The Tribal Advisory Committee submitted its 
Alternative Technical Standards draft to the NIGC on January 25, 2007. On February 1 5, 2007, 
the NIGC withdrew the entire 2006 package of regulations, including the August 1 1 , 2006, 
proposed Technical Standards. 

In revising the Technical Standards, it became apparent that there was a need to revise the 
Minimum Internal Control Standards ("MICS") in a similar fashion. As a result, the NIGC 
tasked a newly reconstituted MICS committee to begin working with the Tribal Advisory 
Committee, the tribal gaming work group and NIGC staff to draft MICS for Class II which 
conformed with the new approach taken in the Technical Standards. Over the next several 
months, the MICS Committee, the Tribal Advisory Committee, and the Tribal Gaming Work 
Group spent many hundreds of hours and considerable resources revising the MICS alongside 
NIGC staff. As the MICS were revised, the Tribal Advisory Committees made additional 
conforming revisions to the revised Technical Standards to ensure that the two sets of standards 
work together as seamlessly as possible. 

On September 12, 2007, the two Committees presented the revised Technical Standards 
and MICS to the NIGC. These drafts reflected the consensus view of the expert tribal 
representatives of the Tribal Advisory Committees, the industry leading expertise of the tribal 
leaders, regulators, attorneys, manufacturers and other tribal gaming industry representatives 
who make up the Tribal Gaming Work Group, and senior NIGC staff who participated in their 
development. The drafts were only reached after considered deliberation, debate and 
compromise. 

There was a general consensus among all involved that the two new sets of standards 
were broad enough to encompass all types of Class II game play, while providing strong 
standards and controls that will ensure the integrity of Class II gaming, protect tribal operations 
and preserve tribal assets. Taken together, the Technical Standards and the MICS set standards 
and controls that reflect the essential characteristics of Class II gaming, and in so doing, 
highlight the line between Class II and Class III gaming. We believe that the success of this 
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effort was due in large part to the collaborative, cooperative and transparent process adopted by 
the NIGC. 

Accomplishing this task in such a short time frame was not easy. Significant resources 
were expended by those involved in order to accommodate the NIGC's self-imposed fast track 
for revising these regulations in under a year. By way of comparison, it is our understanding that 
similar efforts conducted in other gaming jurisdictions such as Nevada have taken years to 
complete. 

We were therefore significantly disappointed when we discovered that the published 
drafts of the Technical Standards and the MICS published on October 24, 2007, contained 
material departures from the Tribal Advisory Committees’ drafts that create some of the same 
problems that plagued the initial drafts. Although we always recognized that the Tribal Advisory 
Committees’ drafts were recommendations, NIGC staff participated in their development, and 
changes had already been made to accommodate NIGC's concerns. At every stage of the 
process, NIGC staff was asked whether they had issues with what had been proposed, and after 
often heated debate, changes were made to accommodate the NIGC's regulatory concerns. At 
the end of the process, it was understood that if the NIGC were to make changes, they would not 
be of the type that would materially impair the remainder of the documents. 

Nevertheless, the NIGC made significant changes to the Technical Standards regulations 
without any advance notice or discussion with the industry. These changes included the 
following: (1 ) the Technical Standards have been revised by NIGC to require compliance with 
the Classification Standards in order to comply with the technical standards (which would 
threaten the legal viability of the Technical Standards); (2) the NIGC removed the permanent 
exemption for existing player interfaces (player station interfaces) from complying with the new 
technical specifications for hardware (this alone will cost the industry hundreds of millions of 
dollars); (3) the NIGC has added new minimum probability requirements for progressive and 
other prizes (once again, this is the NIGC trying to fit bingo into a slot machine box); (4) the 
NIGC would prevent tribes from using their own testing laboratories (this is offensive to Indian 
Country, as states and counties are under no such restrictions); (5) NIGC would require that the 
entertaining display be recalled in the event of a malfunction in addition to the bingo card (which 
would give inappropriate and independent legal significance to the entertaining display, 
confusing the players and eroding the integrity of the bingo game); and (6) some of the changes 
are really MICS issues that cannot be tested by a testing laboratory. 

The NIGC also made several material changes to the Tribal Advisory Committees’ 

MICS. First, the NIGC's cross-referencing of existing MICS would mandate that tribes provide 
information appropriate only in Class III operations (we went to great effort and expense to 
avoid just this problem when the effort began in 2006). Second, the draft contains significant 
internal inconsistencies that must be addressed before the rules can go forward. Third, the NIGC 
rejected a proposal to raise the minimum revenue requirement for complying with the MICS 
from $1 million to $3 million. Fourth, the NIGC removed a critical provision in the Tribal 
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Advisory Committees’ draft which clarified that tribes only need to adopt M1CS for the types of 
games and related equipment they are not otherwise required to use. 

Although the NIGC had pursued an honest, open, cooperative and collaborative process 
in revising the Technical Standards and the MICS until it made its recent changes, it was clear to 
all that this process did not substitute for tribal consultation. This was stated by all parties 
throughout die process. While the Tribal Advisory Committees and the Tribal Gaming Work 
Group have been able to provide the NIGC with technical advices from the tribal perspective 
concerning the operation and regulation of Class II games, they do not and cannot speak for all 
tribal governments. We urge the NIGC to consult directly with all Tribal Governments and 
provide an opportunity for Tribal Governments to participate in a dialogue on the contents of the 
proposed regulations. The differences between the Tribal Advisory Committees’ drafts and the 
drafts the NIGC proposed have the noted differences and are new to most tribal governments, 
which have not since then had the chance to weigh in on the proposal. These drafts will have 
significant impacts on tribal economies, and the NIGC has not yet held consultation on the 
drafts. This future to consult with tribes concerning such important regulations is in direct violation 
of the NIGC's own consultation policy. It is our hope that reasonable technical standards and MICS 
can be finalized that will help to protect tribes and the general public at large. 

4. Comments on Technical Standards . 

As discussed above, we believe that for the most part, the Technical Standards draft is an 
enormous improvement over the previous draft the NIGC published as a proposed rule in August 
of 2006. Rather than attempt to adapt Class III technical standards appropriate for Class III 
machine boxes, the proposal Technical Standards properly reflect that Class II gaming is based 
on a system of integrated components. The vast majority of the proposed rule was developed as 
part of an open, cooperative and collaborative process with the Tribal Advisory Committee, the 
Tribal Gaming Work Group, and NIGC staff, and imposes state of the art technical standards 
appropriate for Class II gaming systems that achieve the NIGC's goals of ensuring the integrity 
of Class II gaming, protecting tribal operations and preserving tribal assets. As a result, we 
generally support the proposed rule. 

As noted above, however, the NIGC has made several key changes to the Tribal Advisory 
Committees’ draft Technical Standards which if left undisturbed will render the standards 
unworkable and impose significant and unnecessary costs on the Class II industry and the tribal 
economies that rely on it. Following are specific section by section comments on these aspects 
of the proposed rule. 

Section 547.4 — How do I comply with this part? 

The NIGC has improperly added a new requirement that the testing laboratory test to new 
minimum probability standards of Proposed 547.5(c), which as discussed below, we do not 
believe are necessary or feasible. Accordingly, our tribal clients do not support this new 
requirement. 
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The NIGC has also improperly added a new requirement not in the Tribal Advisory 
Committees’ draft that the testing laboratory must test to "applicable provisions of Commission 
regulations governing the classification of games. ..." As discussed above, to the extent that this 
provision applies to die proposed Classification Standards under consideration by the NIGC, we 
oppose these regulations. To the extent this provisions refers to the existing Class II regulations, 
it is inappropriate for the NIGC to grant the authority to determine whether a game meets the 
legal definition of Class II or Class III to a testing laboratory. First, Tribal Gaming Regulatory 
Authorities are the primary regulators of Class II gaming under the IGRA, and it is inconsistent 
with the IGRA for the NIGC to transfer the authority to make that determination to a testing 
laboratory. Second, the testing laboratories are expert only in technical matters and do not have 
the requisite legal expertise to determine whether a game meets the definition of Class II or Class 
III under the IGRA. When a game is submitted to a lab, it can only determine whether a game is 
technically played in a manner consistent with technical standards. Laboratories simply do not 
have the capacity to take the next step and render any conclusion as to whether or not a game 
meets a legal standard. That determination must be left to the Tribal Gaming Regulatory 
Authorities in the first instance. 

The NIGC also changed a requirement regarding the independence of testing laboratories 
that is patronizing and unwarranted. The Tribal Advisory Committees’ draft standard would 
have required that testing laboratories be independent from tribe or tribal gaming regulatory 
authority. This requirement would ensure that there would be no way for a tribe to improperly 
influence the result of a test lab. The NIGC has taken this requirement a step further and 
mandated that the tribe cannot own or operate a testing lab. This would effectively preclude a 
tribe from using its own testing lab even if that lab were independent from die tribe. This is a 
patronizing requirement that appears to assume that tribal governments are incapable of ensuring 
the independence of a tribally owned enterprise. This is inappropriate and unwarranted, and fails 
to consider situations where tribes already have their own test labs up and running that produce 
quality results and employ tribal members. 

The suitability determinations added by the NIGC also render it more difficult for tribal 
laboratories to certify games. The NIGC added provisions requiring tribes to conduct the same 
kind of background investigations applicable to management contracts for all testing laboratories 
that have not been determined to be suitable by any other gaming jurisdiction in the United 
States. This improperly gives non-tribal test laboratories a leg up on tribal testing laboratories, 
as non-tribal test laboratories already have suitability determinations from other jurisdictions that 
have nothing to do with tribal gaming. 

One of the most significant changes the NIGC made in this section was to remove a 
permanent exemption for existing player interface hardware. The Tribal Advisory Committees’ 
standards contained a provision permanently exempting existing hardware player station “boxes" 
from compliance with the rules, reasoning that the cost of replacing existing boxes would be 
prohibitively high, and that in any event, market forces would require their eventual replacement. 
This permanent exemption for existing boxes would not have any affect on game play, as the 



162 


Class II box is a dumb terminal that cannot play the game without being connected to the system. 
Accordingly, exempting existing hardware would not delay compliance with the most critical 
aspects of the new standards. We believe that failing to include this exemption will impose 
enormous costs that cannot be justified by the benefits of the new proposal regarding hardware. 
The player station box is the most expensive part of existing systems, yet the standards that apply 
to hardware provide the least protection to tribal assets. Accordingly, we believe that providing 
a permanent exemption is warranted. 

Section 547.5 — What are the rules of interpretation and of general application of this part? 

As mentioned above, the N1GC added a new minimum probability requirement to the 
Tribal Advisory Committees' draft that would for the first time establish minimum probability 
odds for prizes. The new requirement would set minimum probability odds of 50,000,000-to-l 
for all progressive prizes, and 25,000, 000-to-l for all other prizes. 

These requirements are unnecessary, arbitrary, and place tribes at a competitive 
disadvantage with states. There is nothing in the IGRA that calls for setting minimum odds for 
winning Class II games, and the NIGC has failed to articulate a reason for including such a 
provision in these regulations. Even if such a requirement were warranted, the levels chosen by 
the NIGC are completely arbitrary. We note that state-run lotteries generally have odds of at 
least 250,000, 000-to-l , which in some states compete directly with tribes through VLTs. There 
is no basis for the NIGC to impose a comparative disadvantage on tribes through lower 
probability odds. 

Section 547.7 — What are the minimum technical hardware standards applicable to Class 
II gaming systems? 

The only material change made in this section by the NIGC is that it deleted language in 
the standards for financial instrument storage components to apply to components that are 
operated under the direct control of gaming employees or agents rather than to components that 
are designed to be operated in such a manner. The deletion of the "designed to be" language 
changes this provision from a technical standard that requires equipment designed for a certain 
purpose to meet certain requirements, to an operational control (i.e., a MICS) that requires 
equipment used in a certain manner to meet certain requirements. In order to fit more 
appropriately in the technical standards, the "designed to be language" should be reinserted. 

Section 547.8 — What are the minimum technical software standards applicable to Class II 
gaming systems? 

The NIGC changed the requirements for bingo games to also cover "games similar to 
bingo." These Technical Standards were designed with bingo games in mind, and the MICS 
which complements these technical standards was specifically drafted only to cover bingo 
games. The new requirements make little sense as they were intended to cover bingo games. 

For example. Proposed 547.8(dX4Xvi)(B) would require games similar to bingo to display "The 
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identifier of the bingo game played." It is difficult to see how this would be accomplished in the 
case of a game similar to bingo. This section should be revised to clarify that it only applies to 
games of bingo. 

The last game recall provisions were altered by the NIGC to require not only that a 
gaming system be able to recall last game information, but also that it must be able to recall any 
alternative video display the system provides. This requirement will cause many more problems 
than it is designed to solve. The alternative display is not legally relevant to the outcome of a 
game of bingo, and in fact cannot have any relevance to the outcome of a game and still be Class 
II. Although the NIGC appears to believe that requiring the display of such information will 
actually help resolve patron disputes, the opposite is true. Often, a malfunction will occur in the 
alternative display itself, and even if such a malfunctioning display can be recalled, a faulty 
display will only further confuse the patron and/or unnecessarily motivate them to continue to 
pursue a challenge. Requiring those legally immaterial results to be displayed in a federal 
regulations will only grant them the appearance of relevance they lack, and make it all the more 
difficult for tribes to explain that it is the result of the bingo game that counts, and not the 
alternative display. Granting the imprimatur of relevance to the alternative display will only blur 
the line between Class II and Class III gaming. This requirement must be deleted from the 
proposed rule before it can be finalized. 

We also oppose the new requirements for pull-tabs, which effectively impose 
classification requirements on pull-tabs. The new provisions would require that pull-tabs use 
tangible pull-tabs. There is no requirement that pull-tabs be tangible. Although certain courts 
have held that to be the case for pull-tabs, the rationale in those decisions has been overturned by 
more recent decisions allowing the use of electronic cards for bingo. 

Section 547.17 — How does a gaming operation apply for a variance from these standards? 

The NIGC deleted a critical provision from the variance provisions in the Tribal 
Advisory Committees’ draft standards. In order to avoid undue delay and ensure that the denial 
of a variance could be challenged in court, the Tribal Advisory Committees’ draft provided that 
the Commission would have thirty days to consider the appeal of a denial or the IGRA's decision 
would be upheld. The NIGC has deleted this provision, and effectively granted itself an 
indefinite time period in which to consider an appeal. The Commission should not be able to 
review an appeal indefinitely and avoid finality of its action. 

5. Comments on M1CS . 

As discussed above, the Tribal Advisory Committees’ draft MICS for Class II gaming 
were developed through the work of the Tribal Advisory Committees, the Tribal Gaming Work 
Group and NIGC audit and legal staff. After revising the Technical Standards, it became 
apparent to all involved that the existing MICS for Class II gaming were inadequate, and 
inconsistent with the newly developed Technical Standards. 
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The draft Class II MICS developed by the NIGC's audit staff suffered from many of the 
same deficiencies as the initial draft of the Technical Standards. Cobbled together from a series 
of controls from Nevada, New Jersey and other North American jurisdictions, the Class II MICS 
reflected the same Class III bias as the initial draft of the Technical Standards. As a result, the 
MICS Advisory Committee decided to drastically revise the standards. Working with the 
NIGC's audit and legal staff, and the members of the Tribal Advisory Committee and Tribal 
Gaming Work Group, the MICS Committee was able to develop new MICS that more accurately 
reflects the Class II game. 

We believe that the proposed MICS, for the most part, represents a significant 
improvement over the initial draft that was circulated by die NIGC. The proposed MICS 
properly focuses on internal controls appropriate for Class II system-based gaming, and for the 
most part no longer imposes controls appropriate only for Class III gaming. 

As with the Technical Standards, however, the NIGC made several material changes to 
the Tribal Advisory Committees’ draft MICS that had been approved by NIGC's audit staff 
before they were submitted to the Commission on September 12, 2007, by the MICS Committee. 
These changes make material changes to the Tribal Advisory Committees’ MICS that in many 
ways recreate the same problems that were present in NIGC's initial draft. Following are our 
comments on these aspects of the proposed rule. 

Section 543.1 — What does this part cover? 

One of the difficulties in focusing only on MICS for bingo was how to implement the 
rules in the absence of revising the remainder of the MICS, which also imposes general controls 
for gaming operations that are not specific to bingo. It was suggested that the proposed MICS 
for bingo go forward, and simply cross-reference existing MICS in other areas until such time as 
those MICS could be revised and included in the new Class II MICS as well. We agree that 
importing the remainder of generally applicable controls from the existing MICS to the MICS for 
Class II is a good idea. However, simply cross referencing existing MICS does pose some 
difficulties. For example, the proposed Class II MICS also make Section 542.19(b)(4) applicable 
to Class II operations. This section requires a comparison of actual to theoretical hold 
percentages, which are appropriate only in the Class III environment. This issue had been 
discussed with both the Commission and NIGC staff, and it became clear that it would be 
impossible for tribes to calculate an accurate theoretical hold percentage using a Class II gaming 
system of the kind required by this control. There is no justification or need for such a 
requirement in the Class II arena, and it therefore should not be cross referenced in the new Class 
II MICS. 

Moreover, the Tribal Advisory Committees’ draft was developed with the specific 
understanding that it applied only to bingo games, and would not cover games similar to bingo. 
The controls and technologies involved with games similar to bingo may be very different from 
what is required for bingo, and such controls should be developed separately. 
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Section 543.2 — What are the definitions of this part? 

As discussed below, we believe it is appropriate to raise the minimum threshold for small 
operations from compliance with the MICS to at least $2 million, since the original $1 million 
figure has never been adjusted for inflation. Accordingly, the definition of Tier A should be 
revised. 

Section 5433 — How do I comply with this part? 

If this proposed rule becomes final tribes have six (6) months from the date of the 
publication of the final rule to establish Tribal Internal Control Standards (TICS) that provide a 
level of control that equals or exceeds those set forth in Part 543. Tribes must then require that 
existing gaming operations comply with the TICS within six (6) months after establishing the 
TICS. The proposed rule provides that tribes can extend this six (6) month deadline for 
compliance by an additional six (6) months if they submit to the NIGC, written justification for 
the extension "no later than two weeks before the expiration of the nine month period." The 
" nine month period m is a holdover from the Tribal Advisory Committees’ draft, which required 
compliance within nine months. We believe that nine months is a more realistic time from for 
tribes to digest and implement these new rules, and that the rule should be revised accordingly. 

The proposed rule also requires that all gaming operations in existence within one year of 
the effective date of the rule must come into compliance within the time period set by the tribe in 
the previous section (effectively, no later than one year after the effective date of the rule). New 
gaming operations that commence within six months after the effective date of the rule must 
comply with §543 prior to commencement of gaming operations. This second requirement 
appears inconsistent with the first, in that if a gaming operation is begun six months after the date 
of the rule, it would have to comply with the rule immediately, even though the first requirement 
would arguably allow such operations to comply within the time period set by the tribe (no more 
than one year from the date of the rule, total), and even though the tribe may not have standards 
in place by then (as the rule allows tribes a total of one year to set standards and require 
compliance). 

The proposed rule provides that a CPA will perform testing to ensure either that the tribal 
gaming operation is in compliance with either the TICS or the MICS. One of the requirements 
of this Part mandates that "an unannounced” observation of the drop and count take place. The 
proposed rule specifies that the CPA performing the testing shall make appropriate arrangements 
with the tribal gaming operation and tribal gaming regulatory authority (TGRA) to ensure 
prompt access. However, the proposed rule also provides that unannounced means that "no 
officers, directors, or employees are given advanced notice" of the observation. Making prior 
arrangements with the gaming operation itself would require ''announcing" the "unannounced” 
observation. Many tribal gaming ordinances currently require that auditors, state agents, or other 
visitors to the tribal gaming operation give advance notice to either the operation or the TGRA to 
ensure that an agent of the TGRA is available to escort visiting parties to the non-public areas of 
a gaming operation. We believe the rule should be revised to reflect this. 
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Sections 543.4-543.5 [Reserved] 

The NIGC deleted Section 543.4 from Tribal Advisory Committees’ draft MICS 
submitted by the MICS Advisory Committee. This section provided that only applicable 
standards apply and was designed to ensure that the MICS do not mandate that tribes create and 
enforce controls for technologies they are not otherwise required to use. For example. Section 
543.7(0 sets controls for the use of voucher systems, but was not intended that tribes must use 
voucher systems. However, it states that "the voucher system shall be utilized to verily the 
authenticity of each voucher or coupon redeemed." Without the catch-all provision in Section 
543.4 stating that only applicable standards apply, this voucher section could be interpreted by a 
future Commission as requiring the use of voucher systems, a technology forcing result clearly at 
odds with the legal requirements of the IGRA. There are many other similar provisions 
throughout the MICS which were only agreed to with the understanding that this catch-all 
provision would not force tribes to use particular technologic aids when playing Class II bingo. 
Forcing tribes to do so is contrary to the IGRA which does not require the use of any aids to the 
game of bingo, and contrary to the spirit of compromise and fairness that lead to the adoption of 
standards that do not require the use of any one manufacturer’s technology to play Class II. This 
section is critical to the successful operation of the MICS and must be reinserted. 

Section 543.6 - Does this part apply to small and charitable gaining operations? 

The NIGC deleted the requirement in the Tribal Advisory Committees’ draft MICS that 
would have raised the exemption threshold for small and charitable gaming operations from $1 
million to $3 million. The proposed rule maintains the existing one million dollar threshold, 
whereby a tribal gaming operation will not be subject to the MICS if its gross gaming revenue 
does not exceed $1 million annually. The NIGC says publically that it is concerned about the 
viability of small tribal gaming facilities. However, foiling to adjust the $ 1 million threshold for 
inflation after nearly a decade is at odds with this statement and seems to reflect a lack of trust in 
the ability of tribes to regulate even very small gaming facilities. 

The $3 million threshold was suggested by the NIGC Director of Audits, who 
recommended it be raised to reflect inflation and the growth of the industry. As we understand 
it, the NIGC calculated that raising the exemption to $3 million would have exempted too many 
Tribal gaming operations to be politically palatable. This is a critical issue for many tribes, 
however, and we urge the NIGC to consider raising the limit to at least $2 million. 

Many tribes make just less than the current $ 1 million threshold, but with inflation could 
soon reach that figure. Doing so would require the adoption of extraordinarily expensive new 
controls, such as the use of digital surveillance technologies whose cost is ordinarily only 
justified in much larger gaming operations. When a small gaming operation is forced to adopt 
these controls, the associated costs can represent a significant percentage of that operation’s 
income. This may lead to tribes voluntarily seeking to lower their profits simply to avoid 
meeting that threshold if doing so would adversely impact their bottom line. This creates a 
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perverse incentive that must be addressed in the proposed rule. We believe that raising the 
threshold to at least $2 million would serve both small operations and the N1GC. 

Conclusion 


Congress provided a bright line test to distinguish electronically-aided Class II games 
from Class III games. In contrast, the classification regulations proposed by the NIGC would 
muddy this clear line by imposing numerous onerous and unlawful restrictions on both the 
underlying games and the types of electronic aids used to play those games. The games that 
would be permitted under the proposed regulations would be unreasonably slow, hard to play 
and generally unappealing to players. In the end, Class II gaming would be limited to a very 
narrow range of games that would have very little commercial viability. On behalf of our tribal 
clients, we respectfully urge the Commission to withdraw the proposed regulations and take a 
fresh look at the classification issue after completing work on reasonable Class II Technical 
Standards and MICS regulations. 


Sincerely, 


cc: 


HOBBJ^TRAUS, DEAN & WALKER, LLP 

By: /osepfi H. Webster 

Penny Coleman, Acting General Counsel 
National Indian Gaming Commission 
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Poarch Band of Creek Indians 

Seeking Prosperity and Self Determination 

58 i 1 Jack Springs Road 
Atmore, AL 36502 
251-368-9136 
251-368-4502 Fax 
www.poaichcreckiiaUam-ii5ii.gov 

March 7, 2008 

Phillip N. Hogen, Chairman 
Norman H. DesRosiers, Commissioner 
National Indian Gaming Commission 
1441 L Street NW 
Washington, D.C. 20005 

Re: Proposed Definitions and Game Classification Standards 

Dear Chairman Hogen and Commissioner DesRosiers, 

I, Stephanie A. Bryan, Poarch Band of Creek Indians Vice-Chair, have some 
heartfelt concerns In relation to the regulations posted In the Federal Register 
on October 24, 2007. Gaming is the economic engine in Indian Country today, 
and I understand totally and support that it should be highly regulated. Since 
being involved with the regulatory aspect of the industry, I have understood 
from day one that the current goal of the NIGC was to draw a bright line 
between class II and class III gaming. 

As a tribal leader, I express a sincere appreciation that you allowed the tribal 
gaming working group (TGWG) to develop technical standards and minimum 
internal control standards that would assist In this process of differentiating 
between class (I and class III gaming. At some point, however, it almost seems 
useless - their time, dedication and dollars spent became totally meaningless 
once you published the game classification standards. I stood before you in 
Washington, DC on September 11* 2007 and begged that you all move forward 
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with the technical standards and possibly the minimum internal control 
standards, and if that did not draw some distinction between the two, then you 
should consider moving forward with the game classification standards. An 
alternative could have been for you to allow the TGWG to also work on the 
game classification standards in order to develop something that would help 
satisfy your needs, yet not be as economically devastating. 

I have witnessed and seen the changes in lives throughout Indian country due to 
this economic engine. The programs and benefits that the tribes have been able 
to implement for tribal members are phenomenal. I was reared in my own Tribal 
community and tears come to my eyes when I look back at our community and 
see where we were and how we have grown today. The challenges that the 
tribes have faced throughout this century speak for themselves. But as a leader 
today, l am also very appreciative - and so are all of my fellow tribal members - 
of the benefits we have been able to obtain due to this economic engine called 
gaming. We are able to educate our own people and have them return to the 
community and work for the Tribe. Educate our elders on catastrophic diseases 
that are so prevalent in Indian country, such as heart disease and diabetes, along 
with providing them with adequate health care. 

The infrastructure that Tribes have developed because of the gaming industry is 
also deeply appreciated by our neighboring communities. The economic 
development provides not only for Tribal members, but also for many others. 
While the State of Alabama continues to allow one man to benefit significantly 
from his gaming revenues, we are trying simply to provide necessities for our 
Tribal members and neighbors in these rural and often poverty-stricken 
communities. 

You all are aware of the opposition that we at Poarch Creek face within our 
state. We are at a competitive disadvantage due to our state's gaming Issues. 
IGRA states as long as a state is acting in good faith to negotiate a compact they 
are adhering to IGRA's policy. How do you consider the State of Alabama and 
Governor Bob Riley to be acting in good faith when he will not even meet with 



the Tribe but will allow one man to operate a gaming facility under no 
regulations? 

Once again, I am begging you as a leader of my Tribe to please consider moving 
.forward only with the technical standards and possibly the minimum internal 
control standards. If that does not dean up the industry and create the desired 
"bright line," then consider the game classification standards. 

You too are leaders and I ask that you not make a decision that would negatively 
impact Indian Country in such a way that we as leaders cannot provide benefits 
to our tribal members. If you move forward with the game classification 
standards it would cripple the Tribe's ability to compete within our state. I beg 
once again please think about the negative effect this will have on Tribes before 
you continue with the finalization of these regulations. 


Best Regards, 

Stephanie A. Bryan, Vice-Chair 
Poarch Band of Creek Indians 
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Poarch Band of Creek Indians 

Seeking Prosperity and Self Determination 

581 1 Jack Springs Road 
Atmore, AL 36502 
251-368-9136 
251-368-4502 Fax 
www.poarchcreekindiaas-nsn.gov 

March 7, 2008 



Philip N. Hogen. Chairman 
Norman H DesRosiers, Commissioner 
National Indian Gaming Commission 
1441 L Street, NW 
Washington, DC 20005 

Re: Proposed Definitions and Game Classification Standards 

Dear Chairman Hogen and Commissioner DesRosiers, 

We appreciate the opportunity to comment on the National Indian Gaming Commission's 
("NIGC”) proposed regulations regarding the classification of games under the Indian Gaming 
Regulatory Act (“IGRA”) as published in the Federal Register on October 24, 2007 (“Proposed 
Rules"), For the reasons stated below, the Poarch Band of Creek Indians (“Tribe") objects to the 
Proposed Rules and strongly urges that they be withdrawn in their entirety. 

First and foremost, the Tribe objects to the NIGC’s current action as it serves only to 
further restrict the scope of class 11 gaming. The Proposed Rules contain a host of requirements 
never before needed for a game to fall within the category of class II gaming. Because these 
requirements are new, existing games do not satisfy them, and thus, no game currently classified 
as class II by the courts, or even the NIGC itself, will survive 'this rulemaking. The Tribe 
strenuously objects to the fact that if these Proposed Rules are finalized, all existing games will 
automatically lose their class U status and thus require a Tribal-State Compact for their continued 
operation - an occurrence verified by the NIGC's own economic impact study. No court ruling or 
congressional enactment justifies such a dramatic change of course. 

The Tribe is also deeply concerned with the economic impact of the Proposed Rules. 
While we discuss later some of the more specific impacts that these Proposed Rules will have on 
our Tribe, the NIGC’s own economic impact study shows that the impact of finalizing these 
regulations will be a loss of approximately $575.9 million to $1 .8 billion of gaming revenue each 
year. Non-gaming revenue, such as food and beverage, lodging, retail and entertainment will 
suffer an additional loss of approximately $2,8 billion per year. The NIGC’s economic impact 
study also shows that if the NIGC finalizes its Proposed Rules. Indian country will lose 
approximately 1 .629 to 5,044 jobs per year. This includes jobs not only at tribal gaming facilities, 
but also at tribal offices, which will ultimately suffer from decreased gaming revenues. Given that 
tribal offices tend to employ a large percentage of tribal members, the study states that, tribal 
members are expected to be impacted greatly. Finally, the NIGC's economic impact stu#y“ also 
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states that the need to redevelop class II games will cost approximately S347.9 million over five- 
years in increased capital, deployment and compliance costs. The study estimates that the 
majority, if not all, of these costs will be home by tribes. Again, no court ruling or congressional 
enactment justifies such a devastating impact. 

The Proposed Rules are particularly problematic for our Tribe because of the state's 
continued unwillingness to negotiate for the very same games that are currently being played 
elsewhere within the state. We resent the fact that we will be forced to replace all games within 
our gaming operations with slower and less profitable games, while our competitors continue to 
flourish. In enacting 1GRA. Congress placed only three requirements on a game of bingo, and the 
federal courts have held that these three requirements “constitute the sole legal requirements for a 
game to count as class II bingo." 1 Congress intended that tribes have •maximum flexibility" to 
utilize class II gaming for the purpose of economic development. Given that technology is never 
intended to limit the commercial success of a product or an industry. Congress clearly expected 
that Indian gaming would grow and evolve with advancing technology. By further restricting the 
types of games that the Tribe may operate, our ability to compete is impacted even further. These 
Proposed Rules make our ongoing struggle to maintain equal footing with our competitors an 
impossibility. 

Because of the unique situation in which we find ourselves, our Tribe will clearly be 
among those most impacted if these Proposed Rules are finalized. We. therefore, begin our 
discussion here. 


The Proposal’s Impact On The Tribe 

The Poarch Band of Creek Indians descends from a segment of the original Creek Nation 
consisting of tribal members that were not removed from their tribal lands. The Tribe was 
federally recognized in 1984, its members having lived together for over 150 years near Atmore. 
Alabama. Upon federal recognition, the Tribe began to reverse the cumulative effects of a century 
of social segregation, discrimination, and poverty. 

The Tribe has conducted gaming in the State of Alabama for over twenty years, beginning 
with the Creek Bingo Palace, which opened in Atmore, Alabama, in April 1985. Since then, the 
Tribe has opened two additional gaming operations: one in Wetumpka. Alabama, which opened 
in November 2001. and one in Tallapoosa, Alabama, which opened in September 2002. 

Gaming is critical to the Tribe's viability because it fuels so many other tribal endeavors. 
As permitted under IGRA. the Tribe allocates discretionary monies to satisfy other needs, 
including the bettennent of our members and community through the provision of education, 
health care, and housing, land acquisition and improvement, and fire and police protection 
Economic ventures such as gaming provide a strong economic base for the Tribe and facilitate 
additional economic development, job creation, and an overall improved quality of life for this 


U.S. v. 103 Electronic Gaming Devices, 223 F,3d 1091, 1096, 1097 (9“ Cir. 2000). 
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rural southern region. Tribal gaming revenues are now a vital source of support for the tribal 
community and its roughly 2,500 members. Its economic benefits reach well beyond the Tribe 
and its members to surrounding communities in at least five Alabama counties. For example, 
most of the Tribe's nearly 800 gaming-related jobs are held by non-Indians. 

For the past seventeen years, a series of challenges have threatened the Tribe’s ability to 
conduct gaming on an equal footing with our competitors. In 1990. the State of Mississippi 
legalized dockside casino gaming. Casinos in the gulf regions of Biloxi and Gulfport in particular 
have had a devastating impact upon the Creek Bingo Palace. A large percentage of our customers 
come to us from Mobile, Alabama, which is situated almost equidistant between Atmore. 
Alabama, and Biloxi, Mississippi. When faced with an hour drive in either direction, the majority 
of our customers naturally chose the full-scale casinos of Biloxi over our bingo hall. The result 
was devastating for the Tribe, as traditional bingo transformed from a profitable venture to one 
that barely broke even. Our ability to fund social and economic programs was considerably 
reduced. 

Three years later, the State of Mississippi approved a class 111 gaming compact with the 
Mississippi Band of Choctaw Indians. The Mississippi Choctaws now operate two full-scale 
casinos that are located only 300 miles from our northern gaming facilities. The Choctaw casinos 
serve as direct competition and in fact have stated that the majority of their customers come to 
them from Alabama - a reason, perhaps, for their well-publicized opposition to the expansion of 
gaming in our state. 

Developments within the State of Alabama, however, have proven even more harmful. As 
you are well aware, the Tribe has been attempting to negotiate a Tribal-State Compact with the 
state since 1 990. Though the state permits a broad range of activities that if offered on Indian 
lands would fall within the category of class III gaming, it has chosen to ignore the Tribe's 
requests to negotiate. Most troubling is the fact that in recent years, the scope of gaming within 
the state has grown exponentially, making it increasingly difficult for the Tribe to compete or even 
keep pace. The Tribe now finds itself at a severe competitive disadvantage. 

In November 2003, voters in two Alabama counties approved constitutional amendments 
authorizing the operation of bingo games by nonprofit organizations for charitable and educational 
purposes. Macon County, which is a mere 30 miles from the Tribe's Wetumpka facility, is home 
to the Victoryland Dog Track, which, interestingly, is the only qualifying “charitable” entity 
within the county. The track now operates approximately 3.500 electronic bingo machines - 
machines whose operation is forbidden to the Tribe. 

While the responsibility of determining whether a gaming activity is lawful in Indian 
country falls to the N1GC, in the State of Alabama, this responsibility falls to those within the 
state. Because the laws under which the state and the NIGC review the legality of certain 
activities differ, the outcome of their analyses is also bound to differ. That is indeed the case here 
and, as a result, while the bingo games authorized for use elsewhere within the state are being 
operated lawfully under state law, they contain features that, in the eyes of the NIGC, transform 
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the game into one that is class III gaming. The most obvious of these features is auto-daub, which 
will be discussed at length later in this letter. 

Because the state continues to refuse to negotiate with the Tribe, we remain limited to the 
operation of class II games. As a result, during the very time at which non-Indian operators within 
the state have increased their use of games that are forbidden to the Tribe, the scope of class II 
gaming in Indian country appears to be shrinking. The game is being slowed to the point where it 
will no longer be economically viable - defeating the original intent of Congress and returning the 
tribes to the days of grey-market vendors. The N1GC should avoid placing tribes at a competitive 
disadvantage. Tribes should be allowed to operate not only those games permitted by IGRA. but 
also those games permitted elsewhere within the state. 

The proposal’s long-term impact on the Tribe and on the non-tribal residents of Alabama 
would be devastating. Not only would the proposal eliminate critical revenue streams for social, 
medical and educational programs for the Tribe, but the loss of hundreds of jobs in predominately 
lower-income areas of rural Alabama would have deep, long-lasting impacts throughout the state. 
Many would be forced to leave home due to an inability to maintain meaningful local 
employment, further impacting family and social structures. The Tribe’s business partners and 
vendors in surrounding rural communities would also be seriously impacted. Depriving the Tribe 
of its primary source of income and sustenance runs counter to Congress' stated policy in the 
enactment of IGRA of promoting tribal self-determination. 


Lack of Support for the NIGC’s Current Direction 

Given the devastating impact these Proposed Rules will have on both the Tribe and Indian 
country in general, we are particularly alarmed at the fact that the NIGC fails to provide any 
support for their enactment. While it is stated within the preamble that if the NIGC does not 
provide a “bright line” between class II and class III gaming. Congress will do so {much to the 
detriment of tribes), no support is provided for this claim. Similarly, the NIGC’s assertion that 
today’s games have crossed some unknown line because Congress could not possibly have 
anticipated current technology is also without merit. While perhaps it can be said that Congress 
could not have envisioned the exact games that are in use today, it is disingenuous to say that 
Congress could not have envisioned the advances in technology that have occurred over the last 
twenty years. Indeed, it is clear that at least the precursors to each component of the technology 
used by today’s electronic bingo games existed before 1 988, and in many cases, long before. 

In the 1970’s, the video game revolution began in earnest. The home version of Pong, 
often said to be the first video game, was released in 1975. 2 Video games such as Space Invaders, 
Tron, PacMan. and many others have been licensed in the United States since 1978, 1980, and 
1981 respectively, and were in wide use during the 1980’s. This video technology naturally 
spread to the gaming industry. Video poker games were first introduced in the mid-1970’s and 


2 See http:/7en.wikipedia.ore-wiki/First video came . 
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became more popular in casinos throughout the 1980’s/ This was also the time during which the 
first personal computers were being developed. The microprocessors that developed as a part of 
modem computer technology were naturally incorporated into the gaming industry. This 
transfusion of technology into the gaming industry allowed gaming machines to provide a broader 
array of games, permitted two-way communication between the microprocessor and the gaming 
machine’s internal components, and led to the development of the credit meter, which lessened the 
operation’s dependence on coin-handling personnel and permitted faster game play. 4 In 1986, the 
Nintendo Entertainment System was released nationally in the United States, enabling people to 
play even faster, graphic video games in their own homes. 

The technology necessary to link electronic components was also widespread before the 
enactment of IGRA. Automated Teller Machines, or “ATMs,” provide perhaps the clearest 
example. While the first electronic ATM was introduced in 1967, wide usage of the machines did 
not occur until 1973 - still fifteen years before the enactment of IGRA.' These early machines 
were very similar to today's ATMs in that they were linked electronically and permitted a person 
to withdraw cash from an account, which was immediately updated. 6 These machines also used 
PIN numbers stored on a card, a technology created in 1965. 7 

The technology that permitted the linking of electronic components used in ATMs was 
incorporated into the gaming industry by at least the mid-1980’s as evidenced by a 1985 court 
case that dealt with a networked system. Here, the court was faced with evaluating the nature of 
certain video lottery equipment under applicable state law.* Of relevance to our discussion is the 
fact that the game at issue consisted of individual game terminals, an agent terminal, and a central 
site system. The agent terminal was linked on-site to one or more individual lottery terminals, 
which permitted certain game functions, such as the printing of winning game tickets. The agent 
terminal was also linked to a presumably off-site central server that dialed up each agent terminal 
at various locations to obtain a summary of that day's play. While the dial-up technology may be 
an early version of today's more modem methods of communicating, the case shows that game 
networks existed before IGRA was enacted. 

Also, the California State Lottery began authorizing lotto, an on-line game played through 
dispersed access points linked to a centralized computer, in 1986. And given the forms of 
technology and their advancement during the years preceding the enactment of IGRA, any 
suggestion that Congress could not have envisioned the advances in technology that have occurred 
over the last twenty years is difficult to support. For the NIGC to move forward with regulations 
that will have such a destructive impact on Indian gaming, its justification in doing so and the 
support therefore should be solid. 


’ htln:. /en.wikipedia.or'j-wiki Video poker . 

4 Introduction to Slots and Video Gaming, available on www.iet.com . 

5 See hnp:-Ven.wikiDedia.ore. f wiki/Autoniated teller ma c hine . 

6 Id . 

7 Id., citing “Pins and needles” httni//www.guardian.co.uk/e2/slorv/0.. 1 394 I49.00.html . 

* Video Consultants of Nebraska, Inc., v. Douglas , 219 Neb. 868; 367 N.W2d 697 (1985). 
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Specific Objections to the Proposed Rules 

1. Allowance Must be Made for Tribes in States with More Lenient Gamine Laws 

The Tribe believes strongly that consideration should be given to those isolated tribes who 
find themselves in a situation such as ours, with a Governor who refuses to follow the directives of 
IGRA and negotiate a Tribal-State Compact, yet permits the scope of gaming to flourish within 
the state. Without such consideration, we could face economic ruin upon finalization of the 
Proposed Rules. To avoid this negative impact, tribes such as ours should be permitted the 
opportunity to comply with either the standards set forth within the Proposed Rules or the scope of 
games permitted within the state. Consequently, the Tribe recommends that §546.8(a) of the 
Proposed Rules be revised as follows: 


Sec. 546.8 What is the process for approval, introduction, and verification of 
electronic, computer, or other technologic aids under the classification standards 
established by this part? 

(a) l-.xccnt as provided in subsection ( 1 1. Aan Indian tribe or a supplier, manufacturer, 
or game developer sponsored by a tribe (hereafter, the “requesting party”) wishing 
to have games and associated “electronic, computer, or other technologic aids" 
certified as meeting the classification standards established by this part must submit 
the games and equipment to a testing laboratory recognized by the tribal gaming 
regulatory authority under this part. The requesting party must support the 
submission with materials and software sufficient to establish that the game and 
equipment meets classification standards, any other applicable regulations of the 
Commission, and provide any other information requested by the testing 
laboratory. 

(JJ An Indian tribe or a supplier, manufacturer, or name deve loper spons o red h\ it tribe 

1 hereafter, the "rcuuextinc party") vvishimi to have names and associated 
"electronic, computer, or other technologic aids” certified for operation in a trib al 
facility that is located in a stale that permits the operation of names that are broader 
than those permitted as class II gaming tinder this nart, must submit these names 
and equipment to a testing laboratory recognized bv the tribal gaming regula tory 
authority under this part. The requesting parly mav elect to support the submissio n 
with materials and software sufficient to establish that these names and equipment 
meet the scone o f mining permitted in th e st ale lather than the cla ssifi cation 
stand ards under this part. A requesting pans wishing to meet state reuuiienicnts 
will submit additional supponintt materials a nd documentation to the testing 
laboratory as mav be necessary to meet the stale requirements. Such reoucsts s hall 
follow the same procedural requirements as outline d in this nart. 
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To further clarify the intent behind this provision, the Tribe also recommends the 
following changes: 


Sec. 546.1 What is the purpose of this part? 

This part clarifies the terms Congress used to define Class II gaming under the Indian 
Gaming Regulatory Act. 25 U.S.C. 2701, et seq. (“IGRA” or •‘Act”). Specifically, this part 
explains the criteria for determining whether a game of bingo or lotto, another game 
similar to bingo, or a game of pull-tabs or instant bingo, meets the statutory requirements 
when these games are played primarily through an electronic, computer or other 
technologic aid. This part also establishes a process for establishing Class 11 certification of 
electronic, computer, or other technologic aids and the games they facilitate. This pa n 
further addresses those uniuue situations where these games and associated •'electroni c. 
computer, or other technologic aids" are intended to be certified for operation in a tri bal 
facility that is located in a state that permits the operation of carries that are broade r Ilian 
those permitted as class 11 gaming under this part. These standards for classification are 
intended to ensure that Class II gaming using electronic, computer, or other technologic 
aids can be distinguished from Class III electronic or electromechanical facsimiles. If the 
technologic aid meets the requirements of this part, then the fundamental characteristics of 
the game have not been incorporated and the aid is not an electronic or electromechanical 
facsimile. 


Sec. 546.4 What are the criteria for meeting the first statutory requirement that the 
game of bingo, lotto, or other games similar to bingo be played for prizes, including 
monetary prizes, with cards bearing numbers or other designations? 


(p) Where these names and associa te d "electronic, comput er , or other techno louie aids! 
are intended to be certified for operation in a tribal facility that is located in a stale 
t hat permits the operation of games that are broader than those permitted as class 11 
gamine under this pari, t he requ esting pa rty m av e l ect to support the submission 
with materia ls and software sufficient to establish tha t these games an d equipmen t 
meet the scope of gaming permitted in the stale rather than the classification 
standards under this pan as provided for in 1) 546.8(a ). 


Sec. 546.5 What are the criteria for meeting the second statutory requirement that 
bingo, lotto, or other games similar to bingo be one in which the holder of the card 
covers such numbers or other designations when objects similarly numbered or 
designated are drawn or electronically determined? 
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I n ) Where these games and associated ‘‘elec tronic, co mputer, or other technologic aids” 

arc intended to be certifie d fo r operation in a tribal facility that is located in a stale 
that permits the operation of games that aiv br oader ilian t ho se permilictl as class JJ 
gaming under this pan , the requesting narlv max elect to support th e submission 
with materials and software sufficient io establish th a t these games and equ ipment 
meet the scope of stamina permitted in the slate rather than the classifi cation 
standards under this part as provided for in 3546. 8(a). 


Sec. 546.6 What are the criteria for meeting the third statutory requirement that 
bingo, lotto, or other games similar to bingo be won by the first person 
covering a previously designated arrangement of numbers or designations on 
such cards? 


(ol Where these games and associated "electronic, computer, or other technologi c a kis” 
arc intended to he certified for operation in a t ribal f acility tha t i s located i n a slate 
, that permits the o peration of names that arc broader than those permitte d as class II 
earning under this part, the rcoucsting party mav elect to suptxtri the submis sion 
with materials and soli ware sufficient to establish tha t t hese game s a nd equipmen t 
meet the scone of gamine permitted in the stale rather than the classification 
standards under this pan as provided for i n S546 .g(a) . 


Sec. 546.7 What are the criteria for meeting the statutory requirement that pull-tabs 
or instant bingo not be an electronic or electromechanical facsimile? 


ini I Where these games and associated "electronic, computer , or other technologic aid s" 
arc intended to be certified for operation in a triba l facility that is located in a stale 
that permits the operation of games that are broader than those permitted as class II 
gaming under this part, the requesting narlv may elect to support the submiss ion 
with materials and software sufficient to establish that these games and equ ipment 
meet the scone of gamine permitted in the sta te rather than the classificatio n 
standards u nde r this part as provided for in $5 46.8fa). 


2. The NIGC Should Acknowledge Pending Requests for Secretarial Procedures 

If the NIOC elects not to implement the option presented above, the Tribe requests that the 
NIGC incorporate language that would permit us to continue to operate existing games until such 
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time as our request for secretarial procedures is finalized. To this end, we recommend the 
following language: 

Sec. 546.8 What is the process for approval, introduction, and verification of 
electronic, computer, or other technologic aids under the classification standards 
established by this part? 

(a) Secretarial Procedures. Notwithstanding any other requ irements, tribes t hat have a 
request pending before the Secretary of the Department of the Inter io r for 
secretarial procedures as provided lor in 25 Cl R Part 291. and that satisfy the 
requirements of 25 C£R S29I.3. may elect to continue operating existing games 
Bending the final outcome of that request. The tribal gaming regulators' authority 
shall submit a list of such games to the Commission on or before I I n sert 120 days 
from the effective datel. 


3. The Grandfather Clause as Drafted is Not Sufficient to Protect the Tribe from Enforcement 
Action 


While the NIGC had originally agreed to specifically address those tribes with pending 
requests for secretariat procedures as recommended above, we understand that this intention 
changed in light of what the NIGC views as an expanded grandfather clause. It is our belief, 
however, that the grandfather clause, as drafted, is not sufficient to protect the Tribe from 
enforcement action by either the Department of Justice or even a newly constituted NIGC. 

We see two specific problems with the grandfather clause contained within §546. 10(b). 
First, while the intent appears to be to permit the continued operation of existing class II games for 
a period of five years, other sections are incompatible with this intent. To illustrate, tribal gaming 
regulatory authorities are required to submit a list to the Commission of all technologic aids under 
§546.10(d). Section 546.9(c) adds that this list must be accompanied by a certification by the 
tribal gaming regulatory authority that such technologic aids satisfy the requirements of the new 
game classification standards. Because it is highly unlikely that any games meeting "the 
classification standards established by this part” will be in existence at the time certification is 
required, such certification is impossible. In order for the grandfather clause to work as intended, 
§546. 10(b) should state simply that all games in operation before 120 days of the effective date 
may remain in operation for a period of five years, so long as the tribal gaming regulatory 
authority submits a list of the same to the NIGC. No certification should be required. 

Second, even if the issue identified above is corrected, another larger issue exists. Section 
546.10(e) of the Proposed Rules states: "Nothing in this section is intended to authorize the 
continued operation of uncompacted Class HI machines that allow a player to play against the 
machine.” While conversations with key NIGC officials leads us to believe that this provision 
was directed at one or two specific instances where true slot machines are be operated without a 
compact, we are concerned that this provision also includes many if not all of the games currently 
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being operated by the Tribe. For example, NIGC game classification opinions have argued that 
several common game features permit a player to play against the machine rather than other 
players. Regardless of whether the NIGC maintains this position within the Proposed Rules, these 
prior arguments provide the Department of Justice, or even a newly constituted NIGC, with the 
ammunition that it needs to find that the games being operated during the grandfather clause are in 
fact not suitable for inclusion within that clause. Accordingly. §546. 10(e) must be deleted from 
the Proposed Rules. 

Finally, even the NIGC’s own economic impact study shows that the grandfather clause 
will not have the effect presumably desired by the NIGC. The study states that “while the five- 
year grandfathering provision will reduce the chance of temporary gaming facility closures, it will 
have little if any effect on any of the other negative economic impacts of the proposed regulations. 
It will only serve to delay some of them.’’ The study then explains that these “other negative 
impacts’’ include closure, decreased revenue and increased costs. 


4. The NIGC Should Not Prohibit Game Features Permitted to Others Within the State 

Auto-daub is a permitted feature within a game of bingo in the State of Alabama. 
Victoryland Dog Track, which is located in Shorter, Alabama, currently operates approximately 
3,500 electronic bingo machines that lawful employ auto-daub. Still, the NIGC has prevented our 
Tribe from using this same feature. Because the use of auto-daub is permissible within our state, 
the Tribe should be able to utilize games that incorporate this feature, and must be able to do so in 
order to remain competitive. 

As the NIGC is well aware, IGRA establishes only three requirements for a game to 
qualify as the class II game commonly known as bingo. First, it must be a game played for prizes 
with cards bearing numbers or other designations. 9 Second, the holder of the card must cover 
numbers or other designations when objects, similarly numbered or designated, are drawn or 
electronically determined. 10 And third, the game must be won by the first person who covers a 
designated pattern on such a card. 1 1 

In considering the game of MegaMania, a predecessor to today's electronic bingo games, 
the Ninth Circuit Court of Appeals addressed the criteria that must be satisfied for a game to meet 
IGRA’s requirements of a class II game of bingo. In relevant part, the court stated: 

“The Government maintains that because IGRA uses the phrase ‘the game 
of chance commonly known as bingo’ before spelling out the three 
criteria, other features that have traditionally characterized bingo games 
are also pertinent in determining whether or not a game is a class II bingo 
game. The Government contends, specifically, that (i) traditional bingo 
games lack the ante-up feature MegaMania possesses, (ii) in a traditional 


9 25 U.S.C. §2703(7KAXi)(l). 

10 25 U.S.C. $2703(7)<AXiXII). 

" 25 U.S.C. ?2703(7)(AXiXin). 



181 


bingo game, unlike ComerMania. earnings depend on those of other 
players, and (iii) MegaMania’s ‘manic pace’ and potentially high stakes 
are markedly different than the placid tranquility and token rewards and 
losses associated with a traditional bingo game, see Appellant’s Opening 
Brief (“AOB”) at 23 (citing Alice Andrews, Hooked on Bingo 1 1 (1988) 
(“There is a calm and peacefulness in playing Bingo. There is a get-away- 
from-it-all feeling, kind of like bamboo fishing.”)). 

"The Government's efforts to capture more completely the Platonic 
essence' of traditional bingo are not helpful. Whatever a nostalgic 
inquiry into the vital characteristics of the game as it was played in our 
childhoods or home towns might discover, lGRA’s three explicit criteria, 
we hold, constitute the sole legal requirements for a game to count as class 
II bingo. 

“There would have been no point to Congress’s putting the three very 
specific factors in the statute if there were also other, implicit criteria. 
The three included in the statute are in no way arcane if one knows 
anything about bingo, so why would Congress have included them if they 
were not meant to be exclusive?” 12 


Despite this clear direction, the NIGC has attempted to add requirements to the statutory 
definition of bingo in IGRA. For example, it has argued that “(m]erely hitting a start button and 
having numbers covered would not comply with the degree of participation that the statutory- 
language - ‘the first person to cover’ - implies.” 13 The NIGC adds that the player must respond to 
the numbers as they are called. IGRA, however, contains no such explicit requirement, and the 
addition of “implicit criteria” runs counter to the holding of the Ninth Circuit Court of Appeals 
quoted above. 14 The NIGC’s new requirement of “participation" is a requirement of the game not 
contained within IGRA. Such a requirement can not be grafted on to the statute. 

Indeed, in determining whether a game satisfies the statutory elements of bingo, the courts 
have evaluated what it means for a player to “cover” the numbers on a bingo card under various 
factual circumstances when electronic covering (known as “daubing” after the use of ink daubing 
devices used in some games) is used. Traditionally, players of paper bingo would separately locate 
each number drawn and then place a marker on, or otherwise physically mark, each matching 
number on their card(s). Players of electronic bingo games, however, typically mark their card(s) 


United Stales v. 103 Electronic Gaming Devices. 223 F.3d 109!, 1096-97 (9th Cir, 2000). Other attempts by the 
government to add requirements to other key definitions have also been rebuked. See Seneca -Cayuga. 327 F.3d 1042, 
"Moreover, adopting the government’s strict proposed definition of 'aid’ would run counter to the Committee's 
Report exhortation that "tribes be given the opportunity to take advantage of modem methods of conducting Class il 
games and the language regarding technology is designed to provide maximum flexibility.'” 

“ Reel Time Bingo Game Classification Opinion, National Indian Gaming Commission. September 23. 2003 {"Reel 
Time Bingo") at 7, 

14 United States v. 103 Electronic Gaming Devices. 223 F,3d 1091, 1096-97 (9th Cir. 2000). 
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by either pressing a button on the console or by touching the display itself, either way covering all 
matching numbers at once. 

In dismissing the argument that MegaMania fails to satisfy the definition of bingo because 
of its electronic daub feature, the court stated that “[tjhere is nothing in IGRA. . .that requires a 
player to independently locate each called number on each of the player's cards and manually 
‘cover’ each number independently and separately .” 15 To the contrary, the court emphasized that 
IGRA “merely require[s] that a player cover the numbers without specifying how they must be 
covered .” 16 Thus, the manner in which players cover numbers on their card(s) is irrelevant. 

When Congress enacted IGRA. it anticipated advancing technology and intended for 
Indian gaming to evolve and grow as technology developed. This intent is best illustrated by 
often-quoted language from the Senate Report accompanying IGRA, which states: 

The [Senate Indian Affairs] Committee specifically rejects any inference that 
tribes should restrict class II games to existing game sizes, levels of 
participation, or current technology. The Committee intends that tribes be 
given the opportunity to take advantage of modem methods of conducting 
class II games and the language regarding technology is designed to provide 
maximum flexibility . 17 


Incorporating the benefits of electronics in playing the game is merely the natural 
progression of changing technology, which now enables players to daub through means of an 
electronic player station. The courts have held that the manner in which a player covers numbers 
on their card(s) is irrelevant. The statutory requirements of bingo are satisfied so long as numbers 
are covered when similarly numbered objects are drawn or electronically determined - a statutory 
requirement that continues to be satisfied even with the addition of auto-daub . 18 

Nothing in IGRA or judicial interpretations of IGRA prevents a game of bingo from 
employing a feature that assists a player in daubing. To the contrary. IGRA expressly authorizes 
the use of technologic aids in the play of a class II game and federal courts have repeatedly 
recognized that the manner in which a player covers numbers is irrelevant. Furthermore, even 
with auto-daub the daubing function is performed during the game’s natural progression, only 
after each release of balls, and thus, IGRA’s sequencing requirement continues to be satisfied. 


15 US. v. 10 3 Electronic Gambling Devices, 1998 WL 827586, at 6 (N.D. Cal), affirmed 223 F. 3d 1091 (9th Cir. 
2000). In keeping with this ruling, the NIGC added in a recent game classification opinion that "[cjonsistent with the 
view that the game may be played in electronic format on a video screen and that 'bingo paper’ is not required, the act 
of electronically daubing. . . is a logical substitute for marking a bingo paper card. . .." See Sierra Design Group 
"Mystery Bingo ” Game Classification Opinion. National Indian Gaming Commission. September 26. 2003 (* 'Sierra 
Design ”) at 10. 

'"id. 

S- Rep. No. 446, !00 ,h Cong., 2d Sess. 9 (1988). 

18 When covering numbers through the use of auto-daub, players are in essence utilizing a type of assistance similar to 
that provided by reader/dauber devices commonly known as ‘‘bingo minders.” Notably, these devices pre-date IGRA 
and are still used widely in both tribal and non-tribal bingo facilities. 



183 


Auto-daub cannot play independent of the player, and it has no impact on the outcome of the 
game. Adding auto-daub to a class II game of bingo does not cause the game to fall outside ol 
IGRA’s three explicit requirements for a game to qualify as the class II game commonly known as 
bingo. The statutory requirements of bingo are satisfied so long as numbers are covered when 
similarly numbered objects are drawn or electronically determined. 

Moreover, because the use of auto-daub is authorized within the state, the Tribe believes 
that it too has a clear right to operate class II games that employ this feature within its gaming 
facilities. Accordingly, the Tribe objects to the NIGC's prohibition of this type of a technologic 
aid and respectfully requests that changes be made to the Proposed Rules accordingly. 


S. The N1GC Should Not Modify its Definition of Electronic or Electromechanical Facsimile 

Since the enactment of IGRA, federal courts have addressed and clarified the distinctions 
between class II technological aids and class III facsimiles; clarifications that are properly 
reflected in the NIGC’s 2002 definition regulations. Given the clarity brought by these 
definitions, the Tribe was disappointed to see that the NIGC is now proposing to amend them. 
With regard to the facsimile definition in particular, the proposed amendment not only abandons 
this clarity, but moves the industry back in time. 

The preamble to the 2002 rulemaking explains that Congress intended that bingo, lotto, 
and games similar to bingo may be played in an electronic format, “even a wholly electronic 
format, provided that multiple players are playing with or against each other, ... A manual 
component to the game is not necessary." 19 “What IGRA does not allow." it continues, “is a 
wholly electronic version of the game that does not broaden participation, but instead^permits a 
player to play alone with or against a machine rather than with or against other players." ’ 

We disagree with the NIGC’s current claim that as defined, facsimiles are seemingly 
permitted as a class II game. Such an assertion distorts the plain meaning of the definition, as well 
as the intent behind its enactment. The definition is clear on its face that so long as the electronic 
format allows “multiple players to play with or against each other rather than with or against a 
machine." such games are not facsimiles. 21 In other words, so long as the electronic format - even 
a wholly electronic format - does not permit a player to play alone against a machine, the game is 
bingo and not a facsimile of bingo. The fundamental characteristics of the game are preserved, 
unaltered by the game’s electronic format. 22 

The proposed definition, however, does away with this distinction and provides that any 
wholly-electronic game — even bingo - is a facsimile, and therefore, class 111. The only way in 
which class II games can retain their status is to include a manual element, such as a mechanical 
ball draw or a tangible card - a potentially devastating reversal of the status quo. To begin with 


n 67 Fed. Reg. 4 1 . 1 66, 4 1 , 1 7 1 (June 1 7, 2002). 

51 Id. 

25 CFR §502.8. 

" United States v. 162 Megamania Gambling Devices , 231 F.3d 713, 725 (10th Cir, 2000). 
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the assumption that all wholly electronic games are facsimiles, and thus class III, is an extremely 
damaging way in which to proceed and marks a drastic change from existing regulations that 
begin with the assumption that games are class II unless transformed into class III gaming. The 
carve-out contained within subsection (b) does little to rectify this impact given the arbitrary 
restraints contained elsewhere within the regulation. We would add further that the NIGC is 
without power to both determine that a game is a class III facsimile, and yet treat it as though it 
were a class II technologic aid. If a game is a facsimile, the NIGC must treat it as such. 

The Tribe therefore opposes any change to the definition of "electronic or 
electromechanical facsimile.” Alternatively, the Tribe proposes the following language to perhaps 
more clearly express the interplay between class II technologic aids and class III facsimiles: 

“§502.8 Electronic or electromechanical facsimile. 

“(a) An electronic or electromechanical facsimile of a game of bingo, 
lotto, and other games similar to bingo means a game played in an 
electronic or electromechanical format that replicates a game of 
chance by incorporating all of the characteristics of the game and 
that fails to allow players to play with or against each other rather 
than with or against a machine. 

“(b) An electronic or electromechanical facsimile of a game other than 
bingo, lotto, and other games similar to bingo means a game 
played in an electronic or electromechanical format that replicates 
a game of chance by incorporating all of the characteristics of the 
game." 


The Tribe respectfully requests that the electromechanical facsimile definition remain 
unchanged, or at the very least, that the revision more appropriately reflect the intent of Congress 
and the courts. 


6. The NIGC Should Not Modify its Definition of Games Similar to Bingo 

We also object to the NIGC’s efforts to redefine “games similar to bingo" in a way that 
encompasses many games that are currently “bingo.” While it is true that games similar to bingo 
remain class II, these games may only be played in locations where “bingo” is played. By 
improperly shifting games of bingo into the category of games similar to bingo, the NIGC is doing 
further harm to the viability of class II gaming. 

By way of history, this term was first defined by the NIGC in 1 992 as “any game that 
meets the requirements for bingo under §502.3(a) of this part and that is not a house banking game 
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under §502.1 1 of this part.” 23 Thus, as originally defined, for a game to be a game similar to 
bingo, it had to satisfy all the requirements of bingo, plus not be house banked as defined by the 
NIGC. In other words, it had to be more than bingo. 

During the 2002 rulemaking, the NIGC reexamined this definition. The following 
discussion within the preamble to the Final Rule is particularly instructive: 

“The Commission now believes that its 1992 definition of 'game similar 
to bingo* is flawed. It defies logic to conclude that the Congress intended 
to require that these other ‘similar* games satisfy the same statutory 
requirements of bingo. If this were Congress* intent, there would have 
been no need for the phrase and other games similar to bingo.’ These 
games would not in effect be 'similar* to bingo; they would be bingo.” 24 

“The definition announced today corrects this flaw by accurately stating 
that ‘other games similar to bingo’ constitute a ‘variant* on the game and 
do not necessarily meet each of the elements specified in the statutory 
definition of bingo. The Commission believes that this modification more 
accurately reflects Congress’ intent with regard to games similar to 
bingo.” 25 


Within the preamble to the 2002 rulemaking, the NIGC also discussed their intent behind 
the phrase “variant on the game of bingo.” 

“It is particularly noteworthy that the statutory listing of specific games 
followed by the phrase, ‘and other games similar to bingo,* can be read in 
two ways. First, it can be interpreted to mean merely that the specified 
games are similar to bingo. The Commission finds this interpretation 
unlikely. Alternatively, this language can also be interpreted to leave class 
II open to other games that are bingo-like, but that do not fit the precise 
statutory definition of bingo. This second reading, that the class was left 
open to a group of non-specific, bingo- 1 ike games, or ‘variants’ on the 
game of bingo, is consistent with legislative history and the holdings of 
the Courts of Appeals for the Ninth and Tenth Circuits in their analysis of 
the game Megamania cited above.” 26 


Thus, the revised definition permits class II gaming to evolve with changing technology, 
and furthers Congress’ intent that tribes be permitted “maximum flexibility” in utilizing 
advancements in class II gaming. Congress intended games similar to bingo to encompass a 


57 Fed. Reg. 12,387 (April 9, 1992). 

2i 67 Fed. Reg. 41,166, 41.171 (June 17, 2002) internal cites omitted. 

-*Id. 

26 Id, 
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broader range of games than those satisfying the three specific requirements of bingo; an intention 
that was properly captured by the NIGC in 2002. While the Tribe is not opposed to removing the 
house-banked reference, the NIGC should avoid any other changes to this definition. 

To illustrate the manner in which the Proposed Rules would shift existing bingo games 
into the category of games similar to bingo, one need only look to the NIGC’s opinion issued for 
Wild Ball Bingo. 27 On March 27, 2001, the NIGC issued a game classification opinion for Wild 
Ball Bingo, wherein the game was found to be a class II game of bingo. In finding the game to be 
bingo rather than a game similar to bingo, the NIGC made the following observations regarding 
the game’s four-number bingo card. 

“Non-traditional design 

“Although the traditional bingo game may use a card with a grid containing more 
than four numbers, a minimum array is not specified in the IGRA definition. As 
the United States Court of Appeals for the Ninth Circuit noted in a recent decision 
on a similar game; 

"Whatever a nostalgic inquiry into the vital characteristics of the game as 
it was played in our childhoods or hometowns might discover. lGRA's 
three explicit criteria, we hold, constitute the sole legal requirements for a 
game to count as Class II bingo. . . . 

“Moreover, § 2703(7XAXi)’s definition of Class II bingo includes “other 
games similar to bingo." § 2703(7XAXi). explicitly precluding any 
reliance on the exact attributes of the children's pastime. 


“In light of this case and our own review of the statute and application of our 
regulations, the fact that the card contains only four numbers rather than a more 
extensive grid of numbers does not place the game outside the “bingo” definition 
found in IGRA/’ 28 


This finding would be overturned by §546.4(c) of the Proposed Rules. Consequently, 
based on this provision alone, Wild Ball Bingo would be reclassified as a game similar to bingo.” 9 
The intent that games similar to bingo encompass a broader range of games than those satisfying 
the three specific requirements of bingo most assuredly was meant to encompass distinctions 
broader than the number of squares on a bingo card, or the number of balls contained within the 
ball draw. These are truly distinctions without materiality and rather than broadening the 
permissible scope of games, serve only to limit bingo and games similar to bingo beyond what 


27 Wild Ball Bingo ( Electronic Version) Game Classification Opinion , National Indian Gaming Commission, March 
27. 2001 (“Wild Bali Bingo”Xcitations omitted) at 4. 

28 Wild Bali Bingo at 4. 

29 Importantly, because Wild Ball Bingo also fails to satisfy a host of other new requirements found within the 
proposed rule, it would loose its class li status as a whole. 
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was intended. The Tribe requests that these immaterial distinctions between bingo and games 
similar to bingo be removed from the proposal. These two categories of games should be viewed 
as described in the preamble to the 2002 rulemaking. 


7. The N1GC Should Not Reclassify All Existing Class II Games 

Another primary objection that the Tribe has to the Proposed Rules is that they will 
reclassify all games that the federal courts, tribal gaming commissions, and the N1GC itself have 
previously determined to be class 11. None of the bingo or pull-tab games currently classified by 
the NIGC as class II will survive this rulemaking. Consequently, all existing class 1 1 games will 
become class 111, and thus require a Tribal-Stale Compact for their continued operation. We find 
this outcome outrageous given that no court ruling or congressional enactment justifies such a 
drastic transformation of the legal landscape. 

One need only compare the current proposal with one of the NIGC’s latest game 
classification opinions to see how the Proposed Rules will reclassify all existing class II games. In 
2005. the NIGC found the Nova gaming system to be a class II game under 1GRA. 30 This game, 
however, will become a class 111 game if the Proposed Rules are finalized. One way in which the 
Proposed Rules overturn the NIGC's earlier opinion deals with a player's failure to mark a number 
on their bingo card. 

In its review of the Nova gaming system, the NIGC found acceptable a game structure 
wherein patterns rather than numbers are slept. 31 The fact that one type of a pattern rather than 
another was involved, or whether the player was the first to obtain such partem, was wholly 
irrelevant to the NIGC’s analysis. The Proposed Rules, however, revCTse this position stating now 
that numbers rather than patterns must be slept in a class II game.’" Even more, the proposal 
states that slept numbers comprising any pattern other than the game-winning pattern are forfeited, 
and can never be "caught-up.” While numbers comprising the game-winning pattern may be 
“caught-up,” this can only be done where that player is the first to obtain the game-winning 
pattern. Because the Nova system does not satisfy these newly created requirements, it would fail 
to maintain its current class II status. 

It is also not clear within the Proposed Rules as to when a player may exit a game. 
Specifically, it is unclear whether players can exit the game after they have completed their final 
action, or whether they must wait until all players have done so. In the Nova Gaming game 
classification opinion, it was clear that while “(tjhe last potential winner MUST daub and has an 
infinite period of time” in which to daub, players that slept the game winning pattern before this 


J> See Nova Gaming Bingo System , National Indian Gaming Commission, April 4, 2005 ("Nova Gaming"). 

11 Nova Gaming at 1! . 

'■ Proposed Rule, National Indian Gaming Commission, "Classification Standards for Bingo, Lotto, Other Games 
Similar to Bingo. Pull Tabs and Instant Bingo as Class 11 Gaming When Played Through an Electronic Medium Using 
‘Electronic. Computer or Other Technological Aids, 72 Fed. Reg. 60483 (October 24. 200?)0’ Proposed Rule”) at 
S546.5(i). 
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time were “released from the game” and then able to join another. 3 '’ The Proposed Rules, 
however, address this feature at two separate places. First, section 546.5(j) stales that “[i]f a 
player sleeps the game-winning pattern, the game must continue until a player subsequently 
obtains and covers (daubs) and claims the game-winning pattern.” Next, section 546.5(1) states 
that “[ajfter all available numbers or designations that could lead to a game-winning prize have 
been randomly drawn or electronically determined and released (i.e. no more objects could be 
drawn that would assist in the formation of a game-winning prize), the game may allow an 
unlimited length of time to complete the last required cover (daub) and claim of the prize, or it 
may be declared void and wagers returned to players and prizes canceled.” Because the two 
sections, when read together, are unclear as to this critical game feature, we respectfully request 
that the Proposed Rules be clarified to model the standard expressed by the NIGC just last year. 

Furthermore, no mention has ever been made of restricting the bingo card such that each 
space contains “a unique number or other designation which may not appear twice on the same 
card.” 34 Another feature not required last year was that the game “prominently display” that it is a 
game of bingo, as would be required by section 546.4(d) of the Proposed Rules. Without such a 
display, a game can no longer satisfy the requirements of a class II game. Because the NIGC has 
never before placed such a requirement on a class II game, no existing class II game satisfies this 
requirement. If these Proposed Rules are finalized, all existing class II games will be instantly 
transformed into class III games. 

The significance of this last provision, however, must be emphasized. This requirement 
alone fulfills the NIGC’s stated intent in enacting this regulation; that being to adequately 
distinguish a class II game from one that is class III. Requiring such a prominent display in and of 
itself achieves the desired result of distinguishing the two and alleviates any confusion among 
players as to whether the game is class II or class III. In the interest of simplicity and efficient 
rulemaking, the Tribe suggests that this one requirement be maintained, and that all others he 
omitted front the proposal. Doing so enables the NIGC to achieve its stated intent, while at the 
same time avoiding the placement of arbitrary limitations on the game of bingo such as those 
regarding prize amounts, game patterns, unnecessary game delays, and card sizes. This one 
change achieves the desired result with the least amount of impact. 

While it may be simple to modify existing class II games to satisfy some of the new 
requirements found within the Proposed Rules, in other instances, modification will require a 
complete retooling of the game. All of our Tribe's existing class II games will either have to be 
replaced or modified - options that will result in significant cost. If the NIGC insists on moving 
forward with this rulemaking, all of the requirements discussed herein must be deleted from the 
regulation, particularly given that the NIGC has provided no analysis or reasoned support for its 
action. No where has the NIGC argued that these new features will bring class II games to where 
they are more in-line with IGRA. To require such an overhaul of the existing statutory scheme 
without the support of the courts or the legislature is simply unconscionable. 


“ “The last potential winner MUST daub and has an infinite period of time to daub. Any previous potential winner 
that sleeps the game winning panem is released from the game and may join another game." Nova Gaming at 1 3 
54 Proposed Rule at §546.4(c). 
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8. The NIGC Should Avoid Restricting Pull-Tab Games 

The Tribe has previously objected to a number of restrictions placed upon pull-tab games 
by earlier proposals. In particular, we objected to sections 546.7(g) and (i) because, when read 
together, they prohibited the accumulation of credits and the dispensing of vouchers or receipts 
representing winnings. Instead, players would be forced to redeem each individual winning pull- 
tab at an alternate location. Such a requirement runs counter to existing guidance and case law. 

We note that in drafting the Proposed Rules, the NIGC deleted section 546.7{i), which 
prohibited the game itself from paying out winnings to the player, but not 546.7(g), which requires 
that winning pull-tabs be redeemed at a designated location. Because subsection (i) was deleted, 
but not (g), it still appears as though winnings cannot be accumulated and that individual winning 
pull-tabs must be redeemed at a certain location away from the game. 

The NIGC has expressly permitted our Tribe to operate Diamond Game’s Lucky Tab II 
Millennium dispensers ('"Millennium”), a court sanctioned class II game. Notably, Lucky Tab II 
allows players to build and play credits obtained from winning pull-tabs. The Proposed Rules, 
however, would ban the Millennium dispenser despite its current classification, and despite the 
fact that it utilizes pre-printed, paper pull-tabs that are read and dispensed to the player on each 
play. A feature that tracks winning amounts and dispenses such amounts in a single form clearly 
falls within the category of “aiding” the game of pull-tabs by providing a ' cashier" function to the 
game. Furthermore, these requirements are also inconsistent with the provision pertaining to 
bingo games, which are permitted to build, play, and dispense credits. 

Finally, it should be noted that security and MICS compliance is stronger where pull-tab 
dispensers permit winning tabs to be credited at the machine rather than requiring that each 
individual ticket be exchanged for cash. The latter requires significant handling of both cash and 
paper pull-tabs, not to mention the fact that excessive cash must also be maintained on the gaming 
floor at all times. It also leads to increased patron complaints when individual pull-tabs are 
misplaced. Accounting for pull-tab dispensers that allow credits can all be done via normal drop 
procedures and accounting reports that fully, accurately, and securely comply with the MICS. For 
each of these reasons, the Tribe respectfully requests that section 546.7(g) also be removed from 
the Proposed Rules. 


9. Commission Objection Can Be Raised At Anv Time 

Section 546.8(eXl)(iii) of the game classification standards provides that the NIGC can 
challenge a testing laboratory’s determination that a game is class II at any time “upon good cause 
shown.” No direction, however, is provided as to the meaning of the standard "upon good cause 
shown.” Because as written no laboratory certification could ever be relied upon as final, this 
provision will destabilize the class II market. At some point, we simply must be able to rely upon 
a determination that a game is class II. The NIGC, however, has justified its actions - despite the 
enormous economic harm - by claiming that they are in fact steadying the class II market. Given 
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that this is not the case, the portion of this section that permits the NIGC to challenge a 
determination after the initial 60-day timeframe should be removed from the regulation. 


10. The Deadline for Compliance is Unworkable 

Given that upon finalization of the Proposed Rules, all class II games will be reclassified 
as class III, all games within our operations will either have to be replaced or reconfigured. Based 
upon discussions with vendors and manufacturers, we understand that it is likely to take at least a 
year for games that are compliant with the game classification standards to be developed. (This, 
of course, assumes that manufacturers chose to overlook the poor economic performance of these 
new games and more forward with their development.) Consequently, we believe that six months 
is an unrealistic deadline for the industry to come into compliance with a complete rewrite of 
existing guidance. 

The Tribe believes this requirement to be wholly unfair as it is unlikely that compliant 
games will be developed within six months of the final rule’s effective date. As a result, tribes 
will be forced to await full implementation of the regulation before games may be added to their 
operation. Given the start-up nature of this ambitious certification and approval program, it is 
likely to take upwards of 12 to 18 months for a game to receive NIGC approval. We find it 
wholly unacceptable that any tribe would be prohibited from adding any new class II games for 
this length of time. Consequently, the Tribe requests that the six month requirement contained 
within both §§546.10(eXl) and (2) be extended to a more realistic 24 months. Further, 
§546.10(eX3) should be deleted entirely from the regulation to prevent unnecessary financial harm 
to tribes during the transition period. 


11. The Rules Should be Republished as Proposed Rules 

Should the NIGC decide to move forward with this rulemaking, the Tribe encourages the 
Commission to publish both the Proposed Rules and the technical standards and minimum internal 
control standards as proposed rules before consideration is given to their finalization. Any minor 
delay associated with doing so will permit both the industry and the NIGC to ensure that the least 
restrictive means are being utilized to accomplish the NIGC’s stated goals in drafting these 
regulations. 

Also worth noting is that within the preamble to the technical standards it is stated that the 
purpose behind their enactment is to protect the integrity of class II gaming - the very same reason 
for which the NIGC states these game classification regulations are needed. We feel strongly that 
enactment of both regulations is unnecessary. Because of the detrimental impact the Proposed 
Rules will have on Indian gaming, its enactment should be abandoned. 

And finally, as the above examples illustrate, though couched as an agency rulemaking, the 
NIGC’s current efforts would in effect be an amendment of 1GRA. It is without doubt that the 
Proposed Rules place restrictions on the game of bingo not envisioned by Congress. If 1GRA is to 
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be amended at all, the proposal should be presented and debated as such. To do otherwise may be 
seen as an underhanded attempt to circumvent proper procedure, especially when considering that 
it is doubtful that the game described within the Proposed Rules can actually be played in a live 
setting. As a result, it appears as though the NIGC is not clarifying the game of bingo, but instead 
creating an entirely new game. 

For all these reasons, we urge the NIGC to withdraw these Proposed Rules. The courts 
have provided the appropriate legal contours for the classification of games under IGRA. and it is 
this framework that should be followed. Should the NIGC continue to feel obligated to move 
forward with this rulemaking effort, we respectfully request that the changes discussed above be 
incorporated into the Proposed Rules in an effort to lessen its devastating economic impacts. On 
behalf of the Poarch Band of Creek Indians, 1 thank you for the opportunity to provide these 
comments. 


Sincerely. 


Buford L. Rolin. Chairman 
Poarch Band of Creek Indians 




Attachments 

cc: Members of the Senate Committee on Indian Affairs 

Members of the House Resources Committee 
National Indian Gaming Association 
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£ 2 ^ THE SENECA NATION OF INDIANS 



P.O. Box 231 

Salamanca, New York 14779 
Phone (716) 945-1790 
Fax (716) 945-1565 


1490 Rt. 438 
Irving, New York 14081 
Phone (716)532-4900 
Fax (716) 532-6272 


March 6, 2008 


National Indian Gaming Commission 
1441 L Street NW, Suite 9100 
Washington DC 20005 

Attn: Penny J. Coleman, Acting General Counsel 
Attn: Michael Gross, Associate General Counsel 

Re: Comments on Electronic or Electromechanical Facsimile Definition (Part 502) 

Comments on Minimum Internal Control Standards for Class II (Parts 542 & 543) 
Comments on Class II Classification Standards (Parts 502 & 546) 

Comments on Technical Standards (Part 547) 

Dear Ms. Coleman and Mr. Gross: 

On October 24, 2007, the National Indian Gaming Commission (“NIGC”) published four 
proposed rules in the Federal Register: ( I ) Definition for Electronic or Electromechanical 
Facsimile (“Definitions”)* 72 Fed. Reg. 60482, (2) Classification Standards for Bingo, Lotto, 
Other Games Similar to Bingo, Pull Tabs and Instant Bingo as Class U Gaming When Played 
Through an Electronic Medium Using "Electronic, Computer, or Other Technologic Aids ” 
(“Classification Standards”), 72 Fed. Reg. 60483, (3) Minimum Internal Control Standards for 
Class II Gaming (“Class II MICS”), 72 Fed. Reg. 60495, and (4) Technical Standards for 
Electronic, Computer or Other Technological A ids Used in the Play of Class II Games 
(“Technical Standards”), 72 Fed. Reg. 60508. The proposed rules are intended to clarify terms 
relative to Class II Gaming under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq. 
(“1GRA”). 


This letter provides the comments of the Seneca Nation of Indians (“Nation”) on all four 
of the proposed regulations. For the reasons set forth below, the Nation requests that the NIGC 
abort its current regulatory effort. 

I. Background: Class II and Class III Gaming Under IGRA 

The IGRA categorizes Indian gaming into three classes. As pertinent here, Class II 
gaming includes bingo, as well as “pull-tabs, lotto, punch boards, tip jars, instant bingo, and 
other games similar to bingo” if played in the same location as the bingo activities. 25 U.S.C. § 
2703(7). IGRA authorizes tribes to utilize “electronic, computer, or other technologic aids ... in 
connection” with Class II gaming activities. Class III gaming is defined as all gaming that is 
neither Class I or II, including the “electronic and electromechanical facsimiles” that are 
expressly excluded from the definition of Class II gaming. 25 U.S.C. '§^71)3(8). 
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Acting General Counsel Penny J. Coleman 
Associate General Counsel Michael Gross 
Comments on Class II Definitions, Classification Standards, 
MICS and Technical Standards Proposals 
March 6, 2008 
Page 2 


Each class of gaming is subject to different regulatory regimes. Class II gaming is 
subject to joint regulation by the Indian nation and by the NIGC. Class HI gaming on Indian 
lands is lawful if conducted pursuant to an approved tribal gaming ordinance, is located within a 
state that permits such gaming, and is authorized by a Tribal-State gaming compact negotiated 
between the Indian nation and the state in which its Indian lands are located. 25 U.S.C. § 
2710(d). These distinctions in the regulatory framework lend significance to the classification of 
games under IGRA. Games that are Class II remain so, even if “computer, electronic or 
technologic aids are used in connection” with those games. If, however, the device constitutes 
an “electronic or electromechanical facsimile” of a game of chance, then it is a Class III gaming, 
which may not be conducted without a Tribal-State gaming compact. 

II. Promulgation of the Proposed Regulations is Unwarranted and Unjustified 

As an initial matter, the Seneca Nation is not convinced that the proposed regulations are 
warranted or justified. As recently as 2002, the NIGC revised the relevant definitional 
regulations concerning three key terms in the IGRA. 67 Fed. Reg 41 166 (June 17, 2002). As 
stated in the 2002 preamble, the driving force behind that regulatory effort was the fact that 
“federal courts, including no less than three United States circuit courts of appeal, have been 
virtually unanimous in concluding that the Commission’s definitions are not useful in 
distinguishing between technologic aids and facsimiles.” 67 Fed. Reg. at 41 168. Thus, because 
of the lack of federal court deference, among other reasons, the NIGC felt duty-bound to amend 
the regulations to “codifjyj existing Federal court decisions and assure that the Commission will 
follow such decisions.” 67 Fed. Reg. at 41172. 

In the preamble to the Classification Standards, the NIGC states that new regulations are 
necessary to provide greater clarity as between Class II and Class III gaming devices, but offers 
no support for its position. Although the 2002 regulatory effort was necessitated by federal court 
disregard for the prior NIGC regulations, here, no less than two federal courts have relied on the 
2002 regulations in declaring the lawfulness of certain devices as Class II. And, unlike the 
situation prompting the 2002 amendments, no federal court has called the existing regulations 
into question. Even more, while the U.S. Department of Justice (“DOJ”) has expressed its views 
with respect to the NIGC regulatory proposals, there is no indication that DOJ prompted the 
promulgation of the regulations in the first instance. 

In addition to the foregoing, a review of the NIGC consultation transcripts and comments 
received by the NIGC on its 2006 proposal reveals unanimous tribal opposition to the proposed 
rules. This vehement opposition was reiterated at the NIGC public hearing held on September 
1 9, 2006, and at the Oklahoma Field Hearing in February of 2008. At the hearings, tribal leaders 
questioned why the NIGC intends to move forward with regulations that will destroy an entire 
class of gaming, and in so doings further upset the critical balance struck in IGRA. The Nation 
echoes these sentiments. 
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Moreover, the NIGC’s proposals will have a substantial, negative impact on Indian 
nations that conduct class II gaming. The NIGC’s commissioned economic impact study (Alan 
Meister, Ph.D., The Potential Economic Impact of the October 2007 Proposed Class II Gaming 
Regulations (Feb. 1 , 2008)) does the following: 

• Acknowledges a “significant negative impact on Indian tribes” 

• Anticipates a decrease in the variety and quality of class II devices, as innovation 
becomes stale and a certification process laborious and costly 

• Acknowledges the likelihood of class II facility closures 

• Predicts an increase in operational costs for capital deployment, compliance, 
regulatory, training, and financing costs of approximately $350 million, most all 
borne by tribes 

• Job losses of between 1600 and 5000 jobs 

• Decrease in gaming revenues in the range of $575 million to $1 .8 billion (and 
potentially as high as $2.8 billion) and in non-gaming revenues in the range of $62 
million to $192 million (and potentially as high as $300 million) 

With impacts of this magnitude, it can hardly be said that the NIGC’s rulemaking 
endeavor will provide clarity and stability to Indian gaming. Rather, it appears that the result 
will be absolute chaos. 

Based on the foregoing and the lack of any congressional directive prompting the current 
regulatory initiative, the current effort is wholly unwarranted and unjustified. 

III. The Classification Standards Impose Unlawful and Arbitrary Limitations on Class 

II Gaming 

The determination of what constitutes a Class II versus Class III gaming device should 
not be made in a vacuum. Congress’ purpose in enacting IGRA should be considered when the 
NIGC interprets it. Chief among those purposes is to promote “tribal economic development 
[and] self-sufficiency.” 25 U.S.C. § 2702(1). That interest would plainly be served by allowing 
tribes the greatest flexibility to offer games through dispensers or use technology in connection 
with bingo and pull-tabs that does not alter its character as a game. Indeed, the Senate Report 
accompanying IGRA notes that: 

the Committee intends [in its definition of class II gaming] that 
tribes have maximum flexibility to utilize games such as bingo and 
lotto for tribal economic development. The Committee 
specifically rejects any inference that tribes should restrict class II 



195 


games to existing game sizes, levels of participation, or current 
technology. 

S. Rep. 100-446 , 100 u ' Cong., 2d Sess. (1988) at 9. 

In light of these considerations and as set forth below, the proposed regulations place 
unreasonable and unwarranted restrictions on the use of technologic aids in connection with 
bingo- and pull-tab-based Class II gaming devices. 

IGRA defines Class 11 gaming to include “the game of chance commonly known as bingo 
(whether or not electronic, computer or other technologic aids are used in connection therewith)” 
if: (1) it is played for monetary or other prizes with cards containing numbers or other 
designations; (2) the card holder covers the numbers or designations, following a drawing or 
electronic determination; and (3) “the game is won by the first person covering a previously 
designated arrangement of numbers or designations on such cards.” 25 U.S.C. § 2703(7XAXi). 
IGRA simply requires that the game of bingo, lotto, or other games similar to bingo be “played 
for prizes, including monetary prizes, with cards bearing numbers or other designations.” 25 
U.S.C. § 2703(7XAXi)(I). However, proposed section 546.4 would add details regarding the 
minimum size for a card being displayed, precise grid size, frequency of which a given 
designation may appear on a card, a statement that must be “prominently displayed” on any 
technological aid, how prizes must be communicated and awarded, and how a display should 
visually depict the “covering” of the number. Section 546.7 also requires technologic aids to 
pull-tabs to “prominently” display a statement and dictate that the pull-tab results must in an 
eight point or larger font. None of these additional details are mandated, or even implicit, in the 
IGRA. 


With respect to bingo, the Classification Standards are designed to slow down the speed 
of play by imposing video display and notification requirements — all of which has the effect of 
restricting class 11 games by size, participation and technology. For example, proposed section 
546.5 of the Classification Standards describes a lawful “cover”. To “cover,” a player in a game 
must take overt action after the numbers or designations are released by touching (daubing) the 
screen or a designated button on the player station at least one time in each round after a set of 
numbers or other designations is released. This part of the Classification Standards requires the 
game to be won by the “first person” who covers a bingo pattern. 25 U.S.C. § 2703(7)(A)(iXlIl)- 
To satisfy this requirement, electronic bingo must be played by multiple players through a linked 
system. The Classification Standards require this system to have a minimum of two players for 
each game and must allow at least six players to enter the game. The Classification Standards 
also require specific minimum time requirements tied to different aspects of the play of the 
game. The practical effect creates a game that lasts longer than IGRA itself requires. 

The statutory text negates any additional requirement suggested in the Classification 
Standards. In fact, courts have found that the explicit criteria in the IGRA constitutes the sole 
requirements for a game to qualify as bingo. U.S. v. 1 62 Megamania Gambling Devises, 23 1 
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F.3d 713 ( 1 0 th Cir. 2000); see also. United States v. 103 Electronic Gambling Devices, 223 F.3d 
1091 (9 th Cir. 2000). Indeed, as the Ninth Circuit observed in United States v. 103 Electronic 
Gambling Devices'. 

There would have been no point to Congress’s putting the three very specific 
factors in the statute if there were also other, implicit criteria. The three included 
in the statute are in no way arcane if one knows anything about bingo, so why 
would Congress have included them if they were not meant to be exclusive? 

223 F.3d at 1096. 

In citing to United States v. 103 Electronic Gambling Devices , the Tenth Circuit similarly 
found that the game under review, Megamania, meets the three criteria found in IGRA’s 
definition and rejected the government’s arguments that certain variations in the game made it a 
Class III game. 231 F.3d at 719-20. The courts have underscored that IGRA rests on the 
proposition that Congress did not intend to “limit bingo to its classic form.” 223 F.3d at 1096- 
97. Put differently, Congress fully anticipated that gaming devices, and thus the play of bingo 
and games similar to bingo, would evolve with technology. 

There is certainly no basis for the N1GC to impose additional classification requirements 
that go beyond those set forth by Congress. There is no issue of lack of clarity here, as the NIGC 
suggests. 

With respect to pull-tabs, the Nation appreciates that the NIGC has moved substantially 
from its prior position concerning pull-tab dispensers and readers. However, the Nation remains 
concerned that the NIGC continues to insist on requirements for pull-tabs and technologic aids 
that have no basis whatsoever in IGRA. When a player of pull-tabs receives a tangible medium 
evidencing the play, that is sufficient for IGRA purposes. The game is in the pull-tab rolls. It 
can hardly be said that a pull-tab dispenser, with or without a built-in reader, is a facsimile of a 
slot machine. Any restrictions on such dispensers and readers are better left to tribal gaming 
commissions to impose. 

The limitations and arbitrary restrictions contained in the Classification Standards both 
with respect to bingo and pull-tab games are not mandated by federal case law, and do not 
account for advancements in technology which were contemplated by IGRA and established by 
court precedent. Several Indian nations throughout the United States, including the Seneca 
Nation of Indians, have made substantial financial investments based on an understanding that 
the federal courts had resolved several open issues in the realm of Class II gaming. The current 
effort to add these new requirements after-the-fact will serve no purpose other than to create 
further uncertainty in those areas where the courts have established some certainty, and to 
attempt to hamstring future technological advances in gaming 
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IV. The Process for the Certification of Games Usurps the Primacy of Tribes With 

Respect to Gaming Classification 

For purposes of establishing uniform minimum classification standards for Class 11 
“electronic, computer, or other technologic aids,” section 546.8 proposes a rigorous certification 
process that must be established and adhered to prior to the authorization of Class II “aids” in a 
tribal gaming operation. Under the proposal, a qualified and independent testing laboratory must 
certify that the technologic aid meets the Classification Standards before a tribal gaming 
enterprise can use the technologic aid. The testing laboratory is to provide a report that it has 
tested and evaluated the game or “aid” and that the game or “aid” meets the Classification 
Standards. Finally, the rule provides that the tribal gaming regulatory authority is free to adopt 
additional classification standards so long as they do not undermine the NIGC’s minimum 
standards. 

Under the proposal, the Chairman of the NIGC is required to review the certification and 
accompanying report and may object to a report. An objection must be made within sixty days 
of receipt of die certification and report. In absence of a “good cause” objection thereafter, 
parties may lawfully operate the technologic aid. If the Chairman does object, he/she has thirty 
days to attempt to resolve the dispute with the aid of a mediator or third party, if necessary. At 
the conclusion of the mediation, the Chairman will review the mediator’s report and make a 
determination. If the requesting party is still unsatisfied with the Chairman’s decision, the party 
can appeal to the full NIGC Commission. The NIGC will make its decision based on the written 
record developed by the Chairman and written submissions by the testing laboratory, the 
requesting party, and the sponsoring tribe. The NIGC can request additional information and a 
hearing, but a hearing is not required. Any further relief would be available under the 
Administrative Procedures Act, 5 U.S.C. § 702 et seq. 

Interestingly, in issuing this updated regulation, the NIGC appears to no longer recognize 
“that Indian tribes are the primary regulators for Indian gaming," 71 Fed. Reg. at 30252, as such 
language is absent from this version proposed rule and preamble. Significantly, where a testing 
laboratory certifies a game as meeting the applicable Class II standards, the NIGC Chairman is 
authorized to object to such certification within 60 days of receipt of the certification and report, 
and anytime thereafter for “good cause” shown. The fact that the Chairman is authorized to 
second-guess a positive testing laboratory determination at any point in time means that an 
Indian nation - which would be forced by this regulation to invest millions of dollars in 
revamping its gaming machine inventory - will enjoy no security or certainty with respect to the 
lawful operation of games on a going forward basis even where it has obtained a positive gaming 
testing lab determination. To be borne in mind throughout this process is the indication from the 
NIGC’s economic analyst that the costs for this new regulatory regime will fall upon Indian 
nations. 
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Despite vehement objections from Indian country several years ago regarding the NIGC’s 
failure “to recognize that the Commission shares responsibility for the regulation of Class II 
gaming with tribal governments,” 67 Fed. Reg. at 46136 (emphasis added), the proposed rule 
largely diminishes the role of tribal gaming regulatory authorities in the game classification 
process. Recall that Congress, along with state interests, also sought to consider “the strong 
Federal interest in preserving the sovereign rights of tribal governments to regulate activities and 
enforce laws on Indian land,” S. Rep. 1 00-446 at 5, and pursued that interest by reserving Class 
II games to exclusive tribal jurisdiction with oversight by the NIGC. The proposed rules, even in 
this modified form, continue to undercut the regulatory regime IGRA established. 

V. Technical Standards for “Electronic, Computer, or Other Technologic Aids” are Beyond 
the Scope of IGRA 

The “Technical Standards” proposed by the NIGC “would add a new part to the 
Commission’s regulations establishing technical standards for Class II games - bingo, lotto, 
other games similar to bingo, pull tabs, or ‘instant bingo’ - that are played primarily through 
‘electronic, computer, or other technologic aids.’” 72 Fed. Reg. 60508 (Oct. 24, 2007). The 
Commission states that the purpose of this proposed rule is to assist tribal gaming regulatory 
authorities and operators in ensuring the integrity and security of Class II games and gaming 
revenues. No federal standards currently exist. The Commission notes that the proposed rule is 
meant to work in conjunction with the Classification Standards and the MICS. 

As in the Classification Standards, these Technical Standards and the related MICS 
provisions usurp the tribal gaming authorities’ role in the game review and classification process. 
Further, the IGRA does not permit the NIGC authority over the classification process in the level 
of detail expressed in the Technical Standards. These Technical Standards and MICS provisions 
should be offered to Indian tribes and their regulatory authorities as elective guidance (in the 
form of an NIGC Bulletin), not as a rigid federal rule. 

VI. The Proposed Rules Will Have a Detrimental Impact on the Nation’s Budget 

The Nation has entered into a Compact with New York State that provides the Nation with 
the right to establish and operate three Class III gaming facilities in Western New York. The 
Nation currently operates the Seneca Niagara Casino on the Nation’s Niagara Territory, the 
Seneca Buffalo Creek Casino (temporary) located on the Nation’s Buffalo Creek Territory, 
and the Seneca Allegany Casino located on the Nation’s Allegany Territory. 

While the vast majority of the gaming activities currently undertaken by the Nation are of the 
Class III variety. Class II gaming has long been and remains, a critical source of revenue to 
the Nation. The Nation operates Class II gaming facilities on the Nation’s Allegany, Niagara 
and Cattaraugus Territories. The revenue generated from Class II gaming greatly enhances 
the Nation’s efforts to fund education, healthcare, and social service programs for its 
members. As indicated above, the proposed rules will significantly slow down the speed of 
play, making the games significantly less attractive to customers. Moreover, the proposed 
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rule establishes a regulatory bureaucracy that is wholly unnecessary to the integrity and 
security of Class 11 gaming, and will only serve to significantly increase the regulatory costs 
borne by Indian nations seeking to engage in Class 11 gaming other than traditional bingo. 
The effect of the proposed rules will greatly diminish the profitability of Class II gaming, and 
may adversely impact critical Nation programs and economic development opportunity. 


VII. Conclusion 

The proposed regulations are unwarranted and unjustified. In addition, the proposed 
regulations place unreasonable and unwarranted restrictions on the use of technologic aids in 
connection with Class II gaming. As described above, the proposed regulations usurp the 
primacy of tribal gaming regulatory authorities in connection with the classification of 
games. Finally, the proposals will render Class II gaming less relevant to the gaming market 
and could potentially have adverse impacts on the Nation’s budget projections. 

For these reasons, the Nation urges the NIGC to cease proceeding with these rules and permit 
current law, as established by the IGRA and case law interpreting it, to remain the law of the 
land. 

* * * 


Thank you for your consideration of these comments. If you should have any questions 
regarding this matter, do not hesitate to contact Depwy Counsel Christopher Kams at (716) 945- 
1790. 


Executives 

Councillors 



(I. Seneca, Treasurer 
SNI Representative to NIGA 


DOJ 

NIGA via fax 202-546-1755 
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May 1,2008 

Committee on Indian Affairs 
United State Senate 
838 Hart Office Building 
Washington, DC 20510 


Joe Durglo 
Carole Lankford 
Michel Kenmillc 
Reuben A. Mathias 
Charles L. Morigeau 
Terry L. Pitts 


Re: Comments on the National Indian Gaming Commission Oversight Hearing 

held on April 17, 2008. 


Dear Chairman Dorgan and Members of the Committee: 

The Confederated Salish and Kootenai Tribes (Tribes) submit this letter as our official 
comments of the National Indian Gaming Commission (NIGC) Oversight Hearing held 
on April 17, 2008. 

The Indian Gaming Regulatory Act (IGRA) of 1 98 8, created the framework by which 
gaming is conducted on “Indian Lands” throughout thenation. - It established Indian 
Tribes as the frontline regulators for gaming that occurs within the Tribes’ territory. The 
IGRA clearly recognizes the sovereign right of Tribes to govern themsel ves and their 
territory, with the exception that Class 111 gaming would be governed by the terms of a 
Compact negotiated between the Indian Nations and the state in which they reside. 

Therefore, our sovereignty has been the key t^our Tribes’ survival over stprpud history 
of protecting our people mid land that survived a history of assimilation &nd termination. 
Our Tribes continue to protect our sovereign status, as that has been the very basis by 
which we provide for the health and welfare of our people and our homeland. It is our 
belief that tribal sovereignty is rooted it? IGRA and Should be acknowledged and 
followed by the NIGC. when capping out their jobs as regulators. 

The Tribes acknowledge that the NIGC has its place in assisting with the regulation of 
Indian Gaming, but just how far is gelled out.in the IGRA and has been well established 
by case law. Thus, the NIGC should refrain from creating overreaching and unnecessary 
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regulations that have no significant reasons. The NIGC should spend more time on using 
its resources to protect Indian Gaming instead of eliminating Indian Gaming by drafting 
unnecessary regulations such as the proposed Class II regulations. 

Additionally, we call upon the NIGC to comply with its responsibilities undo- Executive 
Order 13175 and consult with Tribes. The NIGC has clearly foiled to properly consult 
with Tribes and has moved forward with unnecessary regulations that would have a long- 
tom and devastating impact on Indian Gaming. And we are not talking about the type of 
consultation NIGC identifies as consultation, by having meetings across the nation where 
Tribes have been invited to participate, but when we arrive to voice our concerns they are 
only heard with a deaf ear. We no longer want to participate in a guessing game when 
we walk into a NIGC consultation and wonder whether our Tribal voice counts or if it is 
just another opportunity for the NIGC to say they have consulted with us on a 
govemment-to-govemment basis. The NIGC moving forward with its proposed Class II 
regulations is a prime example of where NIGC has not properly consulted and listened to 
Tribal concerns. 

The NIGC has foiled to properly consult or listen to the concerns being voiced by Tribes 
across the nation about the particular impact these Class II regulations would have on lost 
tribal revenue, lost tribal employment and decreased leverage power in Class HI compact 
negotiations, etc. AH the foregoing factors will definitely have a tremendous and 
immediate impact to our Tribes. As the NIGC is aware, our Tribes currently do not have 
a compact with the State of Montana. The compact that expired on November 30, 2006, 
was onej of the worst in the United States — the state was receiving more then 60% of the 
gaining revenues off our own Reservation. And so with elimination of Class 111 gaming 
on the Reservation we are left with the only viable Class II option. This viable option is 
being sought to be taken away from us by the NIGC, the agency, the Tribes believed 
IGRA created to be here for Indian Gaming Tribes. They are depriving Tribes of a source 
of income which runs counter to the IGRA’s and the United States’ policy of promoting 
tribal self-determination. 

We understand that NIGC has the responsibility to protect the integrity of Indian gaming 
however we also have the same responsibilities and goals to protect the integrity of 
Indian gaming. And so we have created the necessary governmental institutions in the 
tribal gaining commissions and have hired and trained staff in the areas of compliance, 
surveillance, security and law enforcement, etc., in order to protect Indian gaming on our 
Reservation. 

So, we would encourage the Senate Committee to create a bill that would mandate an 
accountable govemment-to-govemment consultation process for the NIGC. 

Additionally, the NIGC should begin to provide training and technical assistance to tribal 
governments and tribal gaming regulators as Congress mandated in 2006, and assist 
Tribes with regulatory duties rather then continually creating unnecessary regulations that 
go against the spirit and language of IGRA and the Tribes’ hard fought federal court 
victories. 
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Thank you for allowing us to comment on this important oversight hearing on Indian 
Gaming and we hope the Committee will continue to hear and allow us to voice our 
concerns. Additionally, we would like to thank Senator Tester and Senator Baucus for 
submitting a request to extend the deadline for comments on the Class II regulations, 
which unfortunately was once again heard with a deaf ear by the NIGC. If you have any 
questions or need additional information regarding these comments, please feel free to 
contact ns at (406)675-2700. 
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May 8, 2008 


VIA FACSIMILE and U.S. MAIL 


The Honorable Byron Dorgan, Chairman 
Senate Committee on Indian Affairs 
838 Hart Senate Office Building 
Washington, D.C., 20510 

The Honorable Jon Tester 
United States Senate 
204 Russell Senate Office Building 
Washington, D.C., 20510 


Dear Senators Dorgan, Tester and Members of the Committee: 

At the April 17, 2008, Senate Committee on Indian Affitirs oversight hearing on the 
National Indian Gaming Commission (N1GC), you asked several questions of me that I 
promised to answer. My answers are set forth in detail in the appendices to this letter. 
In addition, I have addressed several other matters in order to set the record straight in 
light of some of allegations made at the hearing. I ask that this letter and appendices he 
included in the hearing’s formal record. 

In Appendix L 1 have attached a copy of NIGC’s statement of receipts and disbursement 
budget for Fiscal Years 2006, 2007, and 2008, along with the proposed budget for Fiscal 
Year 2009. There you will see that we are reducing the percentage of fees that tribes 
submit while reducing the amount of carryover that the agency accumulated during years 
when NIOC funding was uncertain. We will continue to work toward the most efficient 
use of tribes’ money while sustaining the agency's mission of supporting tribal economic 
development, and protecting tribes from corrupting influences and providing technical 
assistance. 

At the hearing I was also asked to provide a timeline regarding the promulgation of the 
Facility Licensing regulations. Appendix II outlines the chronology of events that 
culminated in those regulations. You will see that these regulations were introduced and 
consulted on for almost two years before they became final, contrary to the picture 
presented at the hearing. 


*ATio*Ai headquarters 1441 L St, NW, Suite 9100, Washington, DC, 20005 Tel: 202,632,7003 Fax: 202.632,7066 www.nwc.cov 

regional omces Portland, OR; Sacramento, CA; Phoenix, A2; St. Paul, MN: Tulsa, OK 
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Likewise, I hope that you will review the enclosed outline of die consultation process 
N1GC embarked upon while developing the Class n regulations, which even now we 
have not finalized. We believe we have set a standard for consultation that is 
unprecedented in its good faith outreach to tribes in the development of regulations. 
Appendix III details this consultation process, which included numerous formal and 
informal consultations on the regulations, beginning back in 2004 and concluding only in 
March 2008. 

From the attached Appendix IV, you will see our training record, which in 2007 included 
145 formal trainings provided to tribal organizations throughout the countty. Those 
trainings addressed, among other topics, the roles of tribal gaming commission, slot 
machine technology, public safety, and general compliance with IGRA. 

1 have also addressed, in Appendices V and VI respectively, the agency’s active 
engagement with Advisory Committees and its judicious promulgation of new 
regulations. 

In conclusion, thank you for allowing me to testify at the April 17, 2008 hearing. 1 



■ Chairman 
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Appendix I 


Budget 


The attached chart shows that in Fiscal Year 2007, NIGC budgeted for $18 million in 
receipts and $20 million in disbursements. In fact, the agency took in $17 million and 
spent $16 million. The agency spent less than budgeted because we decided not to open 
several additional regional offices that had been budgeted. Instead, we are reassessing 
where these offices would be most helpful to Indian Country. Also, in part on account of 
delaying the staffing of the additional field offices, we did not hire at the accelerated rate 
that had been anticipated. 

You will also see that in Fiscal Year 2007, the agency had a total ending balance of $12 
million. This carryover from previous years resulted from our concern about funding, 
which had been precarious for many years and had required yearly appropriation 
measures in Congress to raise the limit on fees received beyond IGRA’s original statutory 
limit of $8 million. We were acutely aware that the majority of NIGC’s budget was 
made up from fees paid by only a few of the large casinos; were something catastrophic 
to happen to any one of those casinos, NIGC could not have continued to operate. 

Finally, for the first half of Fiscal Year 2008, NIGC took in receipts of close to $9 million 
and dispersed almost $8 million. In order to reduce the amount of the carryover of funds, 
the agency reduced the fee rate for 2008 from 0.059% to 0.057%, thus decreasing 
receipts. To this end we have also created a budget for Fiscal Year 2009 in which our 
receipts are less than disbursements by $2.5 million. 

The NIGC intends to continue budgeting for substantially less than we collect in receipts 
in order to reduce the agency’s carryover amount to approximately $5 million in three to 
four years. Were we simply to refhnd the money to individual tribes, we calculate that 
each gaming operation would receive approximately $21,407. This amount varies, 
however, according to each gaining operation; gaming operations making less than $1.5 
million in assessable gross revenues, for example, pay no fees whatsoever. As a result, 
the average refund to each North Dakota gaming operation that pays fees would be $7, 
532; the average refund to each Montana gaming operation that pay fees would be $286. 
We believe that reducing the carryover over several years, rather than a refund in 
proportion of the carryover, exercises judicious stewardship of tribes’ money while 
maintaining operations at the agency. 
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Appendix II 

Facility Lieense Standards 


NIGC developed the Facility License Standards for four purposes: 1) to identify the 
lands on which new gaming facilities are located and to assure that the NIGC is notified 
when a tribe intends to open a new facility; 2) pursuant to IGRA’s mandate, to ensure 
that all tribal gaming facilities are licensed; 3) to ensure that the construction and 
maintenance of gaming facilities are conducted in a manner which adequately protects 
the environment, public health and safety; and 4) in response to a report issued by the 
Department of the Interior’s Office of Inspector General (“OIG”) recommending that 
NIGC issue regulations on the status of Indian lands. 

The chronology of the regulation’ s development is as follows: 

2005 

The Commission began addressing the topic of potential Facility License Standards 
during tribal consultations held in November 2005. At that consultation the Commission 
met with 23 tribes and solicited their views regarding the potential regulations, along with 
other areas of interest to the tribes. 


2006 

in 2006, the NIGC developed its first draft of the Facility License Standards. On May 
15, 2006, NIGC shared the draft with tribes by mailing the draft along with a letter to 
tribal leaders with gaming facilities explaining the purpose and content of the draft 
regulations. The letter provided for a 45-day comment period. The draft regulations 
were also posted on the NIGC website for public access. 

During 2006 the Commission invited 309 tribes to meet during seven consultations held 
throughout the country to discuss current topics, including the draft Facility License 
Standards. NIGC met with 53 tribal representatives throughout 2006 and received 56 
written comments on the draft regulations. 

2007 

In response to oral and written comments received from tribal leaders, on March 26, 
2007, NIGC sent its second draft of the Facility License Standards to tribal leaders and 
provided for a 45-day comment period, which was later extended to 60 days. 


During 2007 the Commission conducted consultations throughout the country to discuss 
the draft regulations, along with other topics of interest to tribal representatives. In 
addition, the Commission received 78 written comments on the proposed draft of the 
regulation. 
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On October 18, 2007, the Commission published the proposed rule in the Federal 
Register, after five months of review and consideration of tribal and public comments on 
the second draft regulation. The period for comment on the proposed rule was 45-days 
and closed on December 3, 2007. 

The Commission received 83 written comments on the published proposed rule. After 
reviewing the comments, the Commission decided December 31, 2007, to publish the 
regulation in final. 

2008 

The final rule was published on February 1, 2008, with an effective date of March 3, 
2008. The publication of the final rule was the culmination of a two-year period of 
consultation with many govemment-to-govemment meetings with tribes, review of over 
217 written comments, and substantial revisions to the rule based on those comments. 

We have outlined those major revisions below. 


Revisions Based on Comments Received 


As a result of the comments received ftom the tribal community and public, the NIGC 
made substantial revisions to the regulation from the first draft to the final rule. Some of 
those revisions are highlighted here: 

1. Indian Lands Information 


• In proposed drafts of the rule, the Commission required lands information on all 
existing as well as new gaming facilities. In the final rule, only new facilities 
need submit information on Indian lands. 

• Proposed drafts required: 1) certification from the Tribe that gaming was 
occurring on Indian lands; 2) a legal opinion regarding the status of the land from 
a licensed attorney; 3) road or plat map; 4) documentation related to 
jurisdiction/governmental authority over the site; 5) the name and address of the 
property; 6) the legal description of the property; and 7) any other relevant trust 
documentation showing the status of the property. 

The final role was substantially curtailed. Based on comments from tribes stating 
that file requirement was overly burdensome and that the information already 
existed at the Bureau of Indian Affairs (BIA), the NIGC reduced the lands 
information requirement to: 1) name and address of the facility, 2) the legal 
description of the property, and 3) the BIA tract number. Only if the information 
is not already held at the BIA is the tribe required to provide the trust 
documentation to NIGC. 
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2. Issuanc&'Renewal of Facility License 

• The first draft of the Facility License Standards required annual renewal of a 
facility license for each gaming operation. The second draft required tribes to 
submit the license with their gaming ordinances. Tribes commented that the 
annual renewal process would be too frequent and that tying renewal to the 
ordinance process would require each gaming tribe to resubmit already approved 
ordinances. 

In response, NIOC reduced the issuance/renewal requirement to “at least once 
every three years” and removed the requirement that ordinances be revised. This 
change allowed the NIGC to continue to gather the information required for 
regulatory purposes, while reducing the paperwork requirements for tribes to 
comply with the rule. 

3. Environment. Public Health and Safety Requirements 

• Drafts of the rule required tribes to resubmit the required EPHS documentation 
with each renewal of fire facility license, including copies of all applicable laws, 
codes, and standards. The final draft removed this obligation and requires only 
that tribes certify that there have been no changes in the prior submission and the 
tribe remains in compliance with its tribally-identified laws. 

• In the final rule the Commission added a section that allows for tribal self- 
reporting in the event the tribe discovers an area of non-compliance during the 
certification period. If a tribe discovers they are not in compliance, they can 
provide that information to the Commission, along with a plan on how to come 
into compliance within six months. If the plan will take longer than six months, 
approval by the Chairman of the NIGC is needed. 

This provision was not included in any of the early draft or the proposed rule, but 
was added to the final rule as a result of comments reviewed and considered 
following publication of the proposed rule. 


hr short, the Commission went to great lengths to solicit md consider input on this 
regulation during the two-year period between its development and its implementation. 
In addition, once the rule was promulgated, the Commission provided information to 
Tribal Gaming Commissions via a letter to Tribal Gaming Commissioners on how to 
comply with the rule and continues to offer training on the regulation. 


A chart detailing die specific changes made to the final rule based on comments received 
regarding prior drafts is attached. 
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Appendix III 

Class II Regulations Package 

During the oversight hearing, the Committee expressed concern that the NIGC had not 
conducted sufficient consultation with tribal governments on a package of proposed 
regulations related to the operation of Class 11 gaming facilities. Below I outline the 
consultation process that NIGC has engaged in while developing the regulations. 

Goal of Class II Regulations 

The Commission determined that it was in the best long term interest of Indian gaming to 
issue classification standards clarifying the distinction between “electronic, computer, 
and other technologic aids” used in the play of Class H games and other technologic 
devices that are “electronic or electromechanical facsimiles of a game of chance” or slot 
machines. 

As the Commission worked through a process to develop these classification standards, it 
became apparent that the revised definitions issued by a divided Commission in June 
2002, did not provide the clarity that had been a goal in that rulemaking. Accordingly, 
the Commission proposed further revisions to the definition of “electronic or 
electromechanical facsimile” in a separate rulemaking. 

Additionally, the Commission has proposed technical standards as well as minimum 
internal control standards for Class II gaming. 

Development of Proposed Regulations 

In January 2004, the Commission requested all gaming tribes across the country 
nominate tribal representatives to serve on an advisory committee. From the tribal 
nominations received, the Commission selected seven tribal representatives on March 31, 
2004, to serve on the committee. 

Between May of 2004 and April of 2006, the advisory committee held six meetings. 
During these meetings, all of which were open to the public* the committee discussed the 
various characteristics of Class II and Class III games of chance, their play, and related 
gaming technology and methods. In addition, the Committee also discussed, reviewed, 
critiqued and commented on four different, successive preliminary working drafts of the 
proposed Class II classification standards, which were prepared by the Commission 
representatives on the committee. 

The seven tribal committee representatives provided early tribal input and valuable 
insight, advice, and assistance to the Commission in developing each of the respective 
working drafts, as well as the current proposed regulations. Although there were many 
instances of accord, there were also many times during the development of the proposed 
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regulations that the tribal committee representatives strongly disagreed with decisions 
made by the Commission. 

On May 25, 2006, the NIGC published two proposed rules in the Federal Register. The 
goal of these proposed rules was to clearly distinguish technologically aided Class II 
games from Class III “electronic or electromechanical facsimiles of any game of chance” 
or “slot machines of any kind.” 


The first notice, 71 FR 30232, May 25, 2006, detailed a proposed change to the definition 
for “electronic or electromechanical facsimile” that is contained in 25 CFR 502.8. The 
second notice, 71 FR 30238, May 25, 2006, likewise further revised the definitions for 
“electronic or electromechanical facsimile” and “other games similar to bingo.” 


On August IT, 2006, the NIGC published proposed Class II technical standards. The 
goal of the technical standards was to ensure the security and integrity of Class II games 
played with technologic aids and to ensure the auditabilty of the gaming revenue that 
those games earn. 


After publishing these proposed rules, the Commission embarked on an extensive 
consultation schedule, meeting with over 69 tribes in individual meetings. Additionally, 
the Commission held a day-long hearing and heard testimony from tribes, manufacturers, 
test labs, and state regulators. 

As a result of the public hearing and at the request of many tribes the NIGC 
commissioned an economic impact study. On November 6, 2006, the Commission 
released an economic impact study of the proposed regulations. 

The comment period lasted until December 16, 2006. The comment period for the Class 
II Technical Standards ended on January 31, 2007, 


Public comments made it clear to the Commission that the first set of proposed technical 
standards fell short of its goal of technological flexibility. In particular, commented 
stated that the first set of proposed technical standards would mandate particular 
implementations of technology and that some of those were not practical or feasible. 
Commenters suggested that rather than prescribe particular implementations of 
technology, the standards should describe the regulatory outcomes that the Commission 
desires and leave it to the manufacturers to develop ways of meeting those regulatory 
requirements. 

At a December 5, 2006, advisory committee meeting in Washington, D.C., the tribal 
representatives to the advisory committee strongly seconded this sentiment. The details of 
the solution, however, were not immediately apparent. Before providing further advice to 
the Commission, the tribal representatives wished to consult further with other tribal 
representative and regulators, and with industry representatives. They therefore suggested 
that they assemble a working group made up of representatives from foe Class U gaming 
industry - tribal operators, tribal regulators, and manufacturers alike - to assist it. 
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Accepting the fundamental premise that the technical standards ought to be descriptive 
rather than prescriptive, the Commission agreed to allow the tribal representatives to 
work independently of the Commission to redraft the technical standards. 

In February of 2007, Commission announced its intention to withdraw the proposed 
Classification regulations and stated that if it went forward with regulations to better 
distinguish between technologic aids to bingo and Class HI casino games and with 
technical standards for those technologic aids, such regulations would likely vary from 
those the Commission published in May and August of 2006. This withdrawal was 
published in the Federal Register on February 15, 2007. 72 FR 7360. 

The tribal representatives to the advisory committee formed a working group, which met 
at various times, in person and telephonically, from the end of 2006 through the middle 
of 2007 to draft this new set of technical standards. The Commission did not participate 
in the establishment of this Working group. On some occasions, the tribal representatives 
invited the participation of Commission staff members to answer questions and to 
provide explanation about the Commission’s regulatory goals. Commission staff 
participated in this capacity during in-person meetings on December 1 1-12, 2006, in Las 
Vegas, Nevada, and June 5, 2007, in Dallas, Texas. 

The full advisory committee, including the Commission, met to discuss drafts of 
proposed technical standards on February 22, 2007, in Albuquerque, New Mexico, April 
26, 2007, in Seattle, Washington, and May 22, 2007, in Bloomington, Minnesota. All of 
these meetings were open to the interested public. 

On February 22, 2007, the Commission held a meeting of its Classification Standards 
Advisory Committee. At this meeting the tribal representatives on the committee 
presented to the Commission a draft of descriptive technical standards for Class II 
gaming. As the technical standards were being developed the Commission realized that 
many of the provisions considered for inclusion were not technical standards but rather 
internal controls. After reviewing the final technical standards draft, the Commission 
decided, that for the technical standards to be effective, it would have to make changes to 
its existing minimum internal control standards (MICS). The updating of MICS will be 
done in phases with the first phase limited to those areas that had a direct impact on the 
technical standards, specifically, bmgo and other games similar to bingo. 

To complete this task, the Commission requested that its standing MICS Advisory 
Committee embark on an aggressive schedule to complete revisions to MICS to be 
published concurrently with the publishing of technical standards. In pursuit of this goal, 
the advisory committee was working on the Classification and technical standards, along 
with the tribal working group, urgently requested that it be allowed to work with the 
MICS Tribal Advisory Committee to assist in drafting MICS revisions to ensure that any 
changes were consistent with the draft technical standards. The Commission allowed the 
request. During a MICS Advisory Committee meeting held on June 25, 2007, in Dallas, 
Texas, tribal representatives on the MICS Committee urged the Commission to adopt a 
format for the new MICS regulations different than the one originally proposed by the 
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Commission. This alternative format focused on functions within a gaming facility rather 
than game type. Following this meeting the Commission decided to go forward with the 
suggested alternative format. 

The tribal representatives of the M1CS Committee worked collaboratively with the 
previously formed working group to solicit information from tribal regulators, operators, 
and manufacturers. Tribal representatives requested that they be aliowed time to consult 
with this group before providing advice to the Commission. The Commission agreed and 
between June and September 2007, this group met several times in person and conducted 
numerous conference calls. The Commission did not participate in the establishment of 
this working group. However, staff of the Commission was invited to attend all of the 
meetings and participate in some of the conference calls. The Commission felt it was 
important to make staff available to this working group to answer questions about the 
goals of the Commission in drafting regulation revisions. Commission staff participated 
in this capacity during in-person meetings on July 15, 2007, in Seattle, Washington, on 
July 24, 2007, in Arlington, Virginia, and on August 13 and 27, 2007 in Las Vegas, 
Nevada. 

The full committee, including the Commission, met to discuss the draft MICS and 
technical standards on September 12, 2007, in Arlington, Virginia. During this meeting 
the Commission raised questions about the draft regulations and received responses from 
the tribal representatives. The Commission also allowed members of the audience to 
make comments on the draft MICS as well as the process for developing them. 

The proposed class II regulations — comprised of classification standards, definition, 
technical standards, and MICS— were published in the Federal Register on October 25, 
2007. 


On February 1, 2008, the Commission released a second updated economic impact study 
related to the Class II regulations package. 

The comment period for these regulations was originally set for December 10, 2007, but 
at the request of tribes the Commission extended this deadline to March 9, 2008. 


Revisions to Classification Standards Based on Comments Received 

The new proposed regulations differ in some significant ways from the original proposal. 
When these regulations were first proposed there was considerable criticism that the 
proposed rules would result in great economic hardship to tribes and manufacturers. The 
economic impact study commissioned by the NIGC supported this proposition. The 
Commission withdrew the proposed regulations and after careful examination decided to 
make several changes. These changes, described below, have the added benefit of 
reducing fee economic impact of compliance with the regulations. 


1. Plaver Interaction/Speed of Game 
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One of the defining characteristics of the game of bingo is that the winner is the 
first person to cover a previously designated arrangement of numbers or patterns. Implicit 
in this requirement is the notion that a player must make some overt action to win the 
game. It is for this reason that the Commission has required that players cover/daub after 
the numbers or objects have been released. Originally, the Commission felt it was 
necessary to have at least two releases of numbers or objects to ensure that there was 
truly a competition among the players to be the first to cover. Further, the Commission 
felt that the release of numbers should be over a period of two seconds to ensure that 
players where fully engaged in the game. The Commission has given this great thought 
and has tentatively concluded that this goal may be achieved by requiring only that 
players press a button to start the game and then press at least one more time to cover and 
claim their prize. Therefore, the new proposed regulations eliminate a required daub as 
well as the required time period for the release of numbers or objects. 

2, Patterns 


As stated above, essential to the play of bingo is that individuals are competing against 
each other to be the first to obtain a previously designated arrangement of numbers or 
designations. The original proposal placed a restriction on making different patterns 
available for different players, reasoning that players must be competing for the same 
winning pattern. The Commission extended this reasoning to include not only the game 
winning prize but also patterns for any bonus prizes offered. After receiving comments, 
upon further consideration the Commission decided it could be less restrictive by 
allowing bonus patterns to differ and still achieve the goal that players play against each 
other for the game winning pattern. Therefore the use of different patterns for bonus 
prizes is now permitted under the proposed regulations. 

3. Appearance 

One of the primary goals of these classification standards is to enable tribes and 
regulators to distinguish Class II and Class III. The original proposal required that each 
machine display the message “This is a Game of Bingo” or “This is a Game of Pull- 
Tabs” in two inch letters. The Commission still believes that it is important to identify 
the game clearly but felt that a less intrusive method for doing so could accomplish this 
goal. The current proposed rule requires only that this message be prominently displayed 
giving manufacturers and tribal regulators more flexibility. 

4. Lab Certification 

For these regulations to be effective there must be a method for determining compliance 
with them before technologic aids are placed on the gaming floors. The easiest way to 
accomplish this goal is to have certified testing laboratories test the devices and certify 
that they comply with the criteria established by these standards, fit the Commission’s 
original proposal it was the responsibility of the NIGC to determine which labs were 
suitable to conduct this testing. However, after comment and consideration the 
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Commission has determined that tribal gaming regulatory authorities are better suited to 
this task and in many instances are already certifying labs as being suitable to conduct 
testing. These regulations place the responsibility for approving gaming laboratories on 
the tribal gaming regulatory authority with a certain minimum criteria for detennining 
suitability. 

5. Grandfather Provision 

Absent from the original proposal were any provisions allowing for the continued use of 
games that were currently in operation. During consultations great concern was 
expressed that the immediate compliance with the proposed regulations would cause 
economic devastation to some tribes as well as to some manufacturers. The present 
proposal includes a grandfather provision that allows for the continued use of currently 
existing Class II games for a period of five years. Within a period of 12Q days after this 
rule is final each tribal gaming regulatory authority will submit a list to the Commission 
of the Class II game interfaces currently in use. These are the only game interfaces that 
will qualify under the grandfather provision. This requirement effectively freezes the 
number of grandfathered interfaces in use. This provision also allows for software 
changes that ensure the proper functioning, security, or integrity of the game. It also 
allows for changes to the software that do not detract from compliance with this part such 
as changes to pay tables or to game themes. The inclusion of a grandfather provision 
greatly mitigates the economic impact of these regulations. However, the proposed 
regulations make clear that this grandfather provision will not provide a safe harbor to 
those machines which could be considered Class III under any standards. 

Revisions to Technical Standards based on Comments Received 

The comments made clear that the first technical standards proposal was unworkable 
because it specified in detail how equipment must be built rather than the regulatory goal 
that equipment must meet. The Commission agreed, withdrew the first proposal and 
adopted the large majority of the re-written standards proposed by the advisory 
committee. The current proposal attempts to describe the regulatory goal to be met, 
leaving it to the manufacturer to determine how it will be implemented. The former 
proposal dictated game engineering. The new proposal also attempts to accommodate the 
many different combinations of equipment (Or the lack thereof) and was built from the 
ground up. 

Central to the proposed rale, therefore, is the new definition Xlass II gaming system," 
which refers to any given collection of components used in the play of a II game; “All 
components, whether or not technologic aids in electronic, computer, mechanical or other 
technologic form, that function together to aid the play of one or more Class II games, 
including accounting functions mandated by these regulations.” The notion of the 
“gaming system” thus encompasses bingo played in all implementations. 

It is the “gaming system” that must meet the technical standards of the proposed part 547 . 
Like the gaming system itself, the new standards are conceived generally so that they 
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may be met by a gaming system, regardless of the particular components that may 
comprise it. For example, the proposed rule does not refer to “bill validators," an 
electronic device into which a patron may insert a bill in order to place credits on a 
gaming machine. Instead, proposed part 547 describes “financial instrument acceptors” 
and the standards they must meet. “Financial instrument acceptor” is broad enough in 
meaning to encompass not only “bill validator” but also a cash drawer staffed by an 
employee of the gaming operation. Proposed part 547 provides minimum standards for 
the security of the “acceptors” and of the money or vouchers (generally, “financial 
instruments’') they accept. 

Proposed Class II MfCS 

The proposed rule is largely adopted from the final draft MICS, delivered to the 
Commission by the tribal representatives of the Advisory Committee on September 4, 
2007. There are places, of course, where the Commission felt it could not accept the 
MICS Committee’s recommendations. As such, the Commission lias proposed rules 
more stringent than the tribal representatives to the Advisory Committee would have 
preferred. 


Current Status 

The Commission is currently considering whether to finalize any or all of the proposed 
regulations. The Commission has commissioned a benefit/cost report which is expected 
in June. 
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Appendix IV 

Technical Assistance and Training 

At the hearing, two witnesses charged that NIGC is not providing training as required by 
the 2006 Congressional directive. These statements very much misrepresent the work 
NIGC is doing. 

Providing training and technical assistance is of the utmost importance to the NIGC 
because well-trained tribal gaming officials will better protect the integrity of gaming 
assets. In light of this, training and technical assistance is continually being provided to 
tribal regulatory agencies, tribal officials and other interested stakeholders. In 2007, for 
example, NIGC’s six Regional Offices provided formal training and technical assistance 
for approximately 145 tribes and/or their respective casino staff or tribal regulatory 
agencies. In addition, informal training was provided by regional field investigators who 
logged 715 site visits in 2007 and by other NIGC staff during Indian Gaming Working 
Group Conferences, regional Indian Gaming Working Group conferences and numerous 
other Indian gaming conferences throughout the nation. 

Indian gaming varies from one geographic region to another and so, too, do the needs for 
training. A wide range of training categories are available and in some cases are carried 
out in cooperation with other industry experts. 

Tribal background and licensing procedures are a crucial component in assuring that 
trustworthy personnel are employed at gaming operations. NIGC conducted 34 formal 
trainings for individual tribes on this process in 2007. 

NIGC, in conjunction with International Gaming Technology (IGT), a slot machine 
manufacturer, presented 35 trainings on how to protect the integrity of slot machines. 

Also among the trainings were 14 offered on Environmental Public Health and Safety 
(EPHS) alone. EPHS trainings covering a wide range of subjects and are designed to 
ensure Indian gaming facilities have tribal ordinances/laws or regulations to protect the 
environment, public health and safety. The EPHS program has several aspects, including 
but not limited to, EPHS inspections of Indian gaming facilities, EPHS training for 
employees/managers, and other assistance to tribes or facilities as requested. The goal of 
the program is to help tribes operate Indian gaming facilities that are safe for the public, 
employees and the environment. 

NIGC also offered 14 trainings on the role and duties of tribal gaming commissions. 
These trainings were presented to individual gaming commissions in order to strengthen 
their understanding of their role in protecting the integrity of their tribes' gaming 
operations. 

The Indian Gaming Working Group (IGWG) consists of several federal agencies with 
interest in the Indian gaming industry and was created to coordinate roles, pool resources 
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and develop effective strategies to investigate and prosecute Indian-related crimes. The 
NIGC participated in three IGWG conferences in 2007. Attendees at these conferences 
include tribal governmental officials, tribal gaming regulators, and tribal police 
enforcement, as well as federal agency officials involved in Indian gaming. 

These numbers do not reflect the totality of training offered by the NIGC’s Division of 
Enforcement, but give a sense of the number and range of trainings presented during 
2007. In addition, NIGC’s Division of Audits provided 23 trainings on the value of 
minimum internal control standards, compliance with NIGC’s MICS, and the internal 
audit function. 
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Appendix V 
Advisory Committees 

At the hearing, a witness claimed that NIGC convenes and dissolves advisory committees 
arbitrarily and at whim. This is a mischaracterization of the NIGC’s efforts to work with 
advisory committees on highly technical regulations. 

In March 2004, the Commission convened the Class II Technical Game Classification 
Standards Tribal Advisory Committee (Classification Advisory Committee). The 
Committee included seven (7) members nominated by their tribal governments to help 
define what constitutes a class II game. This Committee continued its work until March 
26, 2008, after the close of the comment period on the regulations on which they were 
advising. 

Also in March 2004, the Commission sought new members to re-convene its Standing 
Federal-Tribal MICS [Minimum Internal Control Standards] Advisory Committee, which 
was to help formulate amendments to the NIGC’s MICS. A MICS committee had 
existed earlier, the first having convened in 1998 and 1999. In 2004, nine (9) tribal 
committee members were selected. 

In early 2006, the Commission asked members if they wished to be reappointed to the 
MICS Advisory Committee. In May 2006, the Commission published draft classification 
regulations. In December 2006 the Classification Advisory Committee told the 
Commission that the existing technical standards did not work; with NIGC’s approval, 
that group subsequently formed its own working group and then reported back to the 
Commission with a draft of what it considered would be the most useful technical 
standards. 

In summer 2007, several new members were added to the pre-existing MICS Advisory 
Committee in order to draft a separate set of Class II MICS that would be consistent with 
the new draft technical regulations. In October 2007 the Commission published its 
second draft classification and technical standards, this time adding MICS to the package 
of regulations. The comment period on the draft ended March 9, 2008. Subsequently, on 
March 26, 2008, the Commission sent letters to MICS Committee members and 
Classification Advisory Committee members, thanking them for their service. As to 
members of the MICS Advisory Committee, the Commission said that, in light of 
criticisms that the existing Committee was not sufficiently diverse, that the Commission 
would begin recruiting members for a new MICS Tribal Advisory Committee. 

In short, advisory committees were formed for the purpose to formulating specific 
regulations. When those draft regulations were issued, the committees were disbanded. 
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Appendix VI 
Regulatory Activity 

At the hearing, it was alleged that NIGC is constantly writing new rules. Since I became 
Chairman in December 2002, we have adopted exactly one new set of regulations. Our 
new facility licensing regulations became effective on March 3, 2008. In addition, we 
have updated existing regulations five times; we updated our minimum internal control 
standards in three incremental steps, and revised our FOIA and fee regulations to comply 
with statutory changes. Beyond these, we have proposed in the Federal Register only the 
current package of Class II gaming rules, and we have done that twice. As I testified and 
have said on numerous other occasions, those rules are not final, and the Commission has 
not yet decided if or when they will be final. 

By contrast, in this same time frame, the Nevada Gaming Commission has amended its 
technical standards alone six times and made approximately 50 changes, large and small, 
to its other gaming regulations. 
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